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Pǌ
DĂŚŬĞŵĞ�ŬĂƌĂƌůĂƌŦŶŦŶ�ŐĞƌĞŬĕĞůŝ�ŽůŵĂƐŦ͕�dƺƌŬ�ŚƵŬƵŬƵ�ďĂŬŦŵŦŶĚĂŶ�ĚŽŒƌƵĚĂŶ��ŶĂǇĂƐĂ Ě͛Ă�ŬĞŶĚŝƐŝŶĞ�ǇĞƌ�ďƵůĂŶ�ǀĞ�ǀĂǌŐĞĕŝůŵĞǌ�
ŐƂƌƺůĞŶ�ďŝƌ�ŚƵƐƵƐƚƵƌ͘ ��ŶĐĂŬ�ďĂǌŦ�ŚƵŬƵŬ�ƐŝƐƚĞŵůĞƌŝŶĚĞ�ŵĞǀĐƵƚ�ďƵůƵŶĂŶ�ďĂƐŝƚ�ǇĂƌŐŦůĂŵĂ�ƵƐƵůůĞƌŝ�ƐŽŶƵĐƵŶĚĂ�ĞƐĂƐĂ�ŝůŝƔŬŝŶ�ŬĂƉƐĂŵůŦ�
ďŝƌ�ŝŶĐĞůĞŵĞ�ǇĂƉŦůŵĂĚĂŶ�ǀĞ�ĚŽůĂǇŦƐŦǇůĂ�ŐĞƌĕĞŬ�ĂŶůĂŵĚĂ�ŐĞƌĞŬĕĞ�ŝĕĞƌŵĞǇĞŶ�ŬĂƌĂƌůĂƌ�ǀĞƌŝůĞďŝůŵĞŬƚĞĚŝƌ�ǀĞ�dƺƌŬ�ŵĂŚŬĞŵĞůĞƌŝŶŝŶ�
ďƵ�ŬĂƌĂƌůĂƌŦŶ�ƚĂŶŦŶŵĂƐŦ�ǀĞ�ƚĞŶĨŝǌŝ�ƚĂůĞƉůĞƌŝǇůĞ�ŬĂƌƔŦůĂƔŵĂƐŦ�ĚĂ�ƐƂǌ�ŬŽŶƵƐƵ�ŽůĂďŝůŵĞŬƚĞĚŝƌ͘ ��Ƶ�ĚƵƌƵŵĚĂ�dƺƌŬ�ƚĞŶĨŝǌ�ŚąŬŝŵŝŶŝŶ�
ǇĂŬůĂƔŦŵŦŶŦŶ�ŶĞ�ŽůĂĐĂŒŦ�ŬŽŶƵƐƵ�ĚŽŬƚƌŝŶŝŶĚĞ�ƂŶĞŵůŝ�ďŝƌ�ƐƺƌĞĚŝƌ�ƚĂƌƚŦƔŵĂůĂƌĂ�ǇŽů�ĂĕŵĂŬƚĂĚŦƌ͘ �<ŽŶƵǇĂ�ŝůŝƔŬŝŶ�ǀĞƌŝůĞŶ�zĂƌŐŦƚĂǇ�
7ĕƚŝŚĂĚŦ��ŝƌůĞƔƚŝƌŵĞ�<ĂƌĂƌŦ�ďƵ�ƚĂƌƚŦƔŵĂůĂƌŦ�ƐŽŶůĂŶĚŦƌĂŵĂŵŦƔƚŦƌ͘ ��ŝǌ�ĚĞ�ĕĂůŦƔŵĂŵŦǌĚĂ�ŐĞƌĞŬĕĞŶŝŶ�dƺƌŬ�ŵĞĚĞŶŝ�ƵƐƵů�ŚƵŬƵŬƵŶĚĂŬŝ�
ƌŽůƺ�ŝůĞ�ŐĞƌĞŬĕĞƐŝǌ�ǇĂďĂŶĐŦ�ŵĂŚŬĞŵĞ�ŬĂƌĂƌůĂƌŦŶŦŶ�ƚĂŶŦŶŵĂƐŦ�ǀĞ�ƚĞŶĨŝǌŝǇůĞ�ďĂŒůĂŶƚŦůŦ�ŽůĂƌĂŬ��ǀƌƵƉĂ�7ŶƐĂŶ�,ĂŬůĂƌŦ�DĂŚŬĞŵĞƐŝ͕�
�ǀƌƵƉĂ��ŝƌůŝŒŝ��ĚĂůĞƚ��ŝǀĂŶŦ͕�&ƌĂŶƐŦǌ�ǀĞ�7ƐǀŝĕƌĞ�ŵĂŚŬĞŵĞůĞƌŝ�ŝůĞ�zĂƌŐŦƚĂǇ�ƚĂƌĂĨŦŶĚĂŶ�ǀĞƌŝůĞŶ�ŬĂƌĂƌůĂƌŦ�ĞůĞ�ĂůĂƌĂŬ͕�ŐĞƌĞŬĕĞƐŝǌ�ǇĂďĂŶĐŦ�
ŵĂŚŬĞŵĞ�ŬĂƌĂƌůĂƌŦŶŦŶ�ƚĂŶŦŶŵĂƐŦ�ǀĞ�ƚĞŶĨŝǌŝ�ŬŽŶƵƐƵŶĂ�ŝůŝƔŬŝŶ�ŽůĂƌĂŬ�ŬĂƚĞŐŽƌŝŬ�ďŝƌ�ǇĂŬůĂƔŦŵ�ŝǌůĞŶŵĞŵĞƐŝ�ǀĞ�ŚĞƌ�ƐŽŵƵƚ�ŽůĂǇŦŶ�
ŬŽƔƵůůĂƌŦŶĂ�ŐƂƌĞ�ĂǇƌŦĐĂ�ĚĞŒĞƌůĞŶĚŝƌŵĞ�ǇĂƉŦůŵĂƐŦ�ŐĞƌĞŬƚŝŒŝ�ǇƂŶƺŶĚĞŬŝ�ŐƂƌƺƔƺŵƺǌƺ�ŽƌƚĂǇĂ�ŬŽǇŵĂǇĂ�ĕĂůŦƔĂĐĂŒŦǌ͘
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hŶĚĞƌ� dƵƌŬŝƐŚ� ůĂǁ͕� ŝŶĐŽƌƉŽƌĂƚŝŽŶ�ŽĨ� ƌĞĂƐŽŶŝŶŐ� ŝŶ� ũƵĚŐŵĞŶƚƐ� ŝƐ� Ă�ŵĂƚƚĞƌ�ĚŝƌĞĐƚůǇ� ƐƚŝƉƵůĂƚĞĚ� ŝŶ� ƚŚĞ��ŽŶƐƚŝƚƵƚŝŽŶ� ĂŶĚ� ŝƐ�
ĚĞĞŵĞĚ�ŝŶĚŝƐƉĞŶƐĂďůĞ͘�,ŽǁĞǀĞƌ͕ �ƚŚĞ�ƐƵŵŵĂƌǇ�ƉƌŽĐĞĞĚŝŶŐƐ�ĂǀĂŝůĂďůĞ�ŝŶ�ĐĞƌƚĂŝŶ�ůĞŐĂů�ƐǇƐƚĞŵƐ�ŵĂŬĞ�ŝƚ�ƉŽƐƐŝďůĞ�ĨŽƌ�ĐŽƵƌƚƐ�
ƚŽ� ĚĞĐŝĚĞ� Ă� ĐĂƐĞ�ǁŝƚŚŽƵƚ� ĐŽŶĚƵĐƚŝŶŐ� Ă� ĐŽŵƉůĞƚĞ� ĞǆĂŵŝŶĂƚŝŽŶ� ŽĨ� ƚŚĞ� ĚŝƐƉƵƚĞ� ŽŶ� ŝƚƐ�ŵĞƌŝƚƐ� ĂŶĚ�ǁŝƚŚŽƵƚ� ƉƌŽǀŝĚŝŶŐ� ŝƚƐ�
ƵŶĚĞƌůǇŝŶŐ�ƌĞĂƐŽŶŝŶŐ�ĨŽƌ�ŝƚƐ�ĚĞĐŝƐŝŽŶ͘�dƵƌŬŝƐŚ�ĐŽƵƌƚƐ�ŵĂǇ�ĨƌŽŵ�ƚŝŵĞ�ƚŽ�ƚŝŵĞ�ŚĂǀĞ�ƚŽ�ĚĞĂů�ǁŝƚŚ�ƌĞƋƵĞƐƚƐ�ĨŽƌ�ƌĞĐŽŐŶŝƚŝŽŶ�Žƌ�
ĞŶĨŽƌĐĞŵĞŶƚ�ŽĨ�ũƵĚŐŵĞŶƚƐ�ĂƌŝƐŝŶŐ�ŽƵƚ�ŽĨ�ƐƵĐŚ�ƉƌŽĐĞĞĚŝŶŐƐ͘�dŚĞ�ĂƉƉƌŽĂĐŚ�ƚŚĞ�ĞŶĨŽƌĐŝŶŐ�dƵƌŬŝƐŚ�ĐŽƵƌƚ�ƐŚŽƵůĚ�ĨŽůůŽǁ�ŝŶ�
ƐƵĐŚ�Ă�ĐĂƐĞ�ŚĂƐ�ĐŽŶƐƚŝƚƵƚĞĚ�Ă�ƐĞƌŝŽƵƐ�ŝƐƐƵĞ�ĨŽƌ�ĚĞďĂƚĞ�ĨŽƌ�Ă�ĐŽŶƐŝĚĞƌĂďůĞ�ƉĞƌŝŽĚ͘�dŚĞ��ŽƵƌƚ�ŽĨ��ĂƐƐĂƚŝŽŶ��ĞĐŝƐŝŽŶ�ŽŶ�ƚŚĞ�
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Extended Summary
Under Turkish law, incorporation of the underlying reasoning in judgments is 

directly stipulated in the Constitution and is deemed indispensable. However, the 
summary proceedings available in certain legal systems make it possible for courts to 
decide a case without conducting a complete examination of the dispute on its merits, 
without providing for the court’s reasoning. Turkish courts may from time to time 
have to deal with requests for recognition or enforcement of judgments arising out 
of such proceedings. In the Turkish Code on Private International Law, there is no 
clear provision regarding whether the foreign judgment should contain reasoning. The 
approach the Turkish enforcement court should follow in such a case has constituted 
a serious issue for debate for a considerable amount of time. The fact that decisions 
rendered by local courts and different chambers of the Court of Cassation contradict 
each other further exacerbates the topic. In order to unify court decisions and eliminate 
WKH�FRQWUDGLFWRU\�FDVH�ODZ��WKH�&RXUW�RI�&DVVDWLRQ�*HQHUDO�$VVHPEO\�RQ�WKH�8QLILFDWLRQ�
of Judgments gathered and rendered a Decision on the Unification of Judgments (DUJ) 
LQ�������,Q�WKLV�'8-��WKH�&RXUW�RI�&DVVDWLRQ�GHFLGHG�WKDW�WKH�PHUH�ODFN�RI�UHDVRQLQJ�
in judgments would not amount to a violation of Turkish public policy and that thus 
the action for recognition or enforcement of foreign judgments lacking reasoning 
should not be rejected solely on this ground. However, the DUJ also failed to end the 
discussions on this issue. In this regard, it can be easily concluded that this topic still 
constitutes an active point of debate for Turkish private international law.

If scholarly views and court decisions addressing the DUJ are examined, the 
reader will notice that this debate essentially relates to creating a balance between 
two different and conflicting interests. In fact, the lack of reasoning in a foreign 
judgment, on one hand, does not comply with the right to a reasoned judgment. This 
right is explicitly mandated under the Constitution and is an important part of the right 
WR�GHIHQVH��2Q�WKH�RWKHU�KDQG��UHDVRQLQJ�DOVR�IDOOV�ZLWKLQ�WKH�VFRSH�RI�WKH�ODZ�RI�FLYLO�
procedure, as it is connected to the form of court decisions. In fact, decisions rendered 
in a given jurisdiction and their form are in principle subject to the civil procedure 
law of that jurisdiction. 

In many legal systems, special types of proceedings have been created for the 
purpose of conducting civil proceedings in a manner that is faster and less costly. 
These types of proceedings allow the courts to render judgments without necessarily 
providing their reasoning. Considering this, we do not share the view that foreign 
judgments lacking reasoning always violate Turkish public policy and that thus, 
these judgments should never be recognized or enforced. In our opinion, it is indeed 
possible that a judgment not providing reasoning may have been rendered without any 
violation of the defendant’s right to defense. In such instances, to categorically reject 
the enforcement or recognition of these decisions would not be a fair or equitable 
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result. The Court of Justice of the European Union’s recent decision in 7UDGH�$JHQF\�
/WG�Y�6HUDPLFR�,QYHVWPHQWV�/WG also trends in this direction. We believe that there is 
no reason to reject the possibility of recognizing or enforcing these types of decisions 
if the claimant can demonstrate to the enforcement court the source of the dispute, that 
the lack of reasoning in the foreign judgment is a result of the provisions of the foreign 
civil procedure law and that the defendant’s right of defense was not violated. This 
approach will also be consistent with the general practice in French and Swiss laws.

However, the decision reached in the DUJ should not be generalized. In other words, 
the decision should not be interpreted as making it possible to recognize or enforce 
all foreign judgments lacking reasoning. If the claimant fails to prove that, during the 
summary proceedings abroad, the defendant is given the opportunity to use his right 
to defense, particularly the notification of the statement of claim and being informed 
about the consequences of his default in the proceedings, or that the cause of action is 
not against the law or public morality; the application for recognition or enforcement 
should be rejected on the grounds of the violation of public policy. It should also be 
borne in mind that the European Court of Human Rights accepted in 3HOOHJULQL�Y��,WDO\�
that recognition or enforcement by a court of a foreign judgment where the foreign 
court violated human rights could itself constitute per se a violation of human rights. 

In the DUJ, the reason why the foreign judgment in question lacked reasoning was 
not considered. Instead, only the possibility of conformity of such a judgment with the 
civil procedure law of the country in which it was rendered was evaluated. Yet, it is also 
possible that a judge may have arbitrarily rendered a judgment without reasoning; thus, 
the lack of reasoning might still be a violation of its civil procedure law. If the foreign 
court pursued summary proceedings and rendered a decision without reasoning, even 
though the relevant conditions were not met, this foreign judgment will both violate 
Turkish public policy and constitute a judgment rendered in the absence or default 
RI�WKH�GHIHQGDQW�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������o��RI�7XUNLVK�&RGH�RQ�3ULYDWH�
International Law. This will also be true when the relevant civil procedure law does 
not even offer the judge any possibility to render a decision lacking reasoning. For 
both these reasons, the enforcement of the foreign judgment would have to be rejected.
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,��*LULú
0DKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕ��XVXO�KXNXNXQXQ�HQ�|QHPOL�YH�WHPHO�

XQVXUODUÕQGDQ�ELU�WDQHVLGLU��<DUJÕODPD�KXNXNX�DQODPÕQGD�JHUHNoH�³\DUJÕFÕQ�K�NP�Q��
GD\DQGÕUGÕ÷Õ�QHGHQOHU”1, “bir \DUJÕ�NDUDUÕQÕQ�R�NDUDUD�QDVÕO�XODúÕOGÕ÷ÕQÕ�J|VWHUHQ�
XQVXUX”��JLEL�úHNLOOHUGH�WDQÕPODQPDNWDGÕU��/DWLQFH�³ratio decidendi”3, eski hukuk 
terminolojimizde ise “HVEkE�Õ�P�FLEH´�úHNOLQGH�LIDGH�HGLOHQ4 gerekçenin esasen 
)UDQVÕ]�øKWLODOL�LOH�JHOLúHQ�|]J�UO�No��ELULNLPLQ�ELU��U�Q��ROGX÷X��DQFDN�WDULKVHO�
DoÕGDQ�N|NOHULQLQ�oRN�GDKD�HVNLOHUH�GD\DQGÕ÷Õ�G�ú�Q�OPHNWHGLU5��0DKNHPH�NDUDUODUÕQÕQ�
JHUHNoHOL�ROPDVÕ��J�Q�P�]GH�SHN�oRN�KXNXN�VLVWHPL�JLEL�7�UN�KXNXNXQGD�GD��]HULQGH�
|QHPOH�GXUXODQ�YH�JHUHNOL�J|U�OHQ�ELU�NRQX�ROPXúWXU��|\OH�NL��$QD\DVDPÕ]GD6 tüm 
PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷L�\|Q�QGH�DoÕN�ELU�G�]HQOHPH�\HU�
DOPDNWDGÕU��P���������

7�UN�XVXO�KXNXNX�EDNÕPÕQGDQ�YD]JHoLOPH]�RODQ�JHUHNoHQLQ�URO��\DEDQFÕ�KXNXN�
VLVWHPOHULQGH�D\QÕ�GH÷LOVH��EX�GXUXP�QDVÕO�ELU�VRQXo�GR÷XUDFDNWÕU"�%LU�EDúND�GH\LúOH��\DEDQFÕ�
ELU��ONH�PDKNHPHVLQFH�YHULOHQ�JHUHNoHVL]�ELU�NDUDUÕQ�7�UN�PDKNHPHOHULQFH�WDQÕQPDVÕ�
YH\D�WHQIL]LQLQ�WDOHS�HGLOPHVL�GXUXPXQGD��7�UN�KkNLPL�QH�úHNLOGH�KDUHNHW�HWPHOLGLU"�%X�
NRQX��|]HOOLNOH�GH�ED]Õ�KXNXN�VLVWHPOHULQGH�NDUúÕPÕ]D�oÕNDQ�EDVLW�GDYD�XVXO�\OH�YHULOPLú�
LOkPODU�EDNÕPÕQGDQ�|QHP�WDúÕPDNWDGÕU��$OPDQ\D7��$YXVWXU\D��øQJLOWHUH�YH�øVYLoUH�JLEL�ED]Õ�
KXNXN�VLVWHPOHULQGH�\DUJÕODPD\Õ�EDVLWOHúWLUPHN�DPDFÕ\OD�ED]Õ�X\XúPD]OÕN�W�UOHUL�KDNNÕQGD�
EDVLW�GDYD�XVXOOHUL\OH�YH�JHUHNoHVL]�NDUDU�YHULOPHVLQLQ�P�PN�Q�ROPDVÕ��EX�XVXOOHUH�WkEL�
RODUDN�YHULOHQ�NDUDUODUÕQ�WDQÕQPDVÕ�YH\D�WHQIL]L�WDOHS�HGLOGL÷LQGH�7�UN�PDKNHPHOHULQLQ�EX�
NRQX\D�LOLúNLQ�ELU�GH÷HUOHQGLUPH�\DSPDVÕ�]RUXQOXOX÷XQX�GR÷XUPDNWDGÕU��7�UN�KkNLPL�EX�
GXUXPGD�\DEDQFÕ�PDKNHPHFH�YHULOHQ�JHUHNoHVL]�NDUDUÕ�NDPX�G�]HQLQH�D\NÕUÕ�J|U�S�WDQÕPD�
veya tenfiz talebini ret mi edecektir yoksa bu konuyu lex fori’nin hâkimiyetindeki usul 
KXNXNXQXQ�ELU�SDUoDVÕ�J|UHUHN�WDQÕPD�YH\D�WHQIL]�WDOHELQL�NDEXO�P��HGHFHNWLU"�dDOÕúPDPÕ]�
WHPHO�RODUDN�EX�VRUXODUD�FHYDS�DUDPDNWDGÕU�

+XNXNXPX]GD�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH�WHQIL]L��0LOOHWOHUDUDVÕ�
g]HO�+XNXN�YH�8VXO�+XNXNX�+DNNÕQGD�.DQXQ��0g+8.�8�P�����YG��K�N�POHULQGH�
G�]HQOHQPLúWLU��0g+8.�P�����K�NP���WHQIL]LQ�|Q�NRúXOODUÕQÕ�G�]HQOHPHNWH��P�����

1� (MGHU�<ÕOPD]��+XNXN�6|]O�÷�����WK�HGQ��<HWNLQ�����������
�� 0��1HGLP�%HNUL��µ*HUHNoHOL�.DUDU�+DNNÕ¶����������$QNDUD�%DURVX�'HUJLVL����������
3� 1HFPHGGLQ�0��%HUNLQ��µøQJLOWHUH¶GH�0DKNHPH�.DUDUODUÕQÕQ�'D\DQGÕ÷Õ�3UHQVLSOHU�YH�+kNLPLQ�+XNXN�<DUDWPD�*�F�¶��������

��������øVWDQEXO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�0HFPXDVÕ����������
4� $OL�7�UNPHQ��µ7�UN�<DUJÕ�.DUDUODUÕQGD�*HUHNoH�YH�gQHPL¶����������������/HJDO�+XNXN�'HUJLVL��������
5� dHWLQ�$úoÕR÷OX��µ<DUJÕGD�*HUHNoH�6RUXQX´�����������7�UNL\H�%DURODU�%LUOL÷L�'HUJLVL����������
6� 7�UNL\H�&XPKXUL\HWL�$QD\DVDVÕ��.DQXQ�1XPDUDVÕ��������.DEXO�7DULKL��������������5*�������������������0�NHUUHU��
7� $OPDQ�KXNXNXQGD�\HU�DODQ�LKWDUOÕ�EDVLW�GDYD�XVXO���0DKQYHUIDKUHQ��X\DUÕQFD�YHULOHQ�NDUDUODUÕQ�WDQÕQPDVÕ�YH�WHQIL]L��7�UN�

GRNWULQLQGH�GH�LQFHOHPH�NRQXVX�\DSÕOPÕú�YH�ED]Õ�<DUJÕWD\�NDUDUODUÕQD�GD�NRQX�ROPXúWXU��%X�XVXO�KDNNÕQGD�D\UÕQWÕOÕ�ELOJL�
LoLQ�EN]��(PUH�(VHQ��µ$OPDQ�+XNXNXQGD�øKWDUOÕ�%DVLW�'DYD�8VXO���0DKQYHUIDKUHQ��dHUoHYHVLQGH�9HULOHQ�.DUDUODUÕQ�7�UN�
+XNXNXQGD�7HQIL]L¶����������������0LOOHWOHUDUDVÕ�+XNXN�YH�8VXO�+XNXNX�%�OWHQL��������

8� 0LOOHWOHUDUDVÕ�g]HO�+XNXN�YH�8VXO�+XNXNX�+DNNÕQGD�.DQXQ��.DQXQ�1XPDUDVÕ��������.DEXO�7DULKL��������������5*�
�����������������
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K�NP��LVH�HVDV�NRúXOODUÕQD�LOLúNLQ�ELU�G�]HQOHPH�JHWLUPHNWHGLU��%X�LNL�K�N�PGH�GH�
WDQÕQPDVÕ�YH\D�WHQIL]L�LVWHQLOHQ�NDUDUÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷LQH�LOLúNLQ�KHUKDQJL�
ELU�G�]HQOHPH�EXOXQPDPDNWDGÕU��'ROD\ÕVÕ\OD��\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�
YH�WHQIL]LQH�LOLúNLQ�WHPHO�G�]HQOHPH�RODQ�0g+8.¶WD�NRQX\D�LOLúNLQ�DoÕN�ELU�FHYDS�
\HU�DOPDPDNWDGÕU�

'RNWULQGH�NRQX\D�LOLúNLQ�RODUDN�IDUNOÕ�J|U�úOHULQ�VDYXQXOGX÷X�J|U�OPHNWHGLU��%D]Õ�
\D]DUODU�NRQX\X�JHUHNoHQLQ�YDUOÕ÷Õ�LOH�úHNOLQLQ�XVXO�KXNXNXQD�LOLúNLQ�ROPDVÕ�ED÷ODPÕQGD�
ele almakta ve usul hukukuna lex fori¶QLQ�KkNLP�ROPDVÕ�QHGHQL\OH�\DEDQFÕ�PDKNHPH�
NDUDUODUÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�WHQIL]�HQJHOL�\DUDWPD\DFD÷ÕQÕ�VDYXQPDNWDGÕUODU9. 
%D]Õ�\D]DUODUÕQ�LVH�JHUHNoHOL�NDUDU�KDNNÕQÕQ�GR÷UXGDQ�DGLO�\DUJÕODQPD�KDNNÕ\OD�
ED÷ODQWÕOÕ�ELU�NRQX�ROPDVÕQGDQ�KDUHNHW�HWWLNOHUL�YH�JHUHNoH�LoHUPH\HQ�ELU�\DEDQFÕ�
PDKNHPH�NDUDUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]L�7�UN�NDPX�G�]HQLQH�D\NÕUÕOÕN�QHGHQL\OH�
UHGGHGLOPHVL�JHUHNWL÷LQL�VDYXQGXNODUÕ�J|U�OPHNWHGLU����%D]Õ�\D]DUODUVD�JHUHNoHVL]�
ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQLQ�KDO�NkUGD�NDPX�G�]HQLQH�
D\NÕUÕOÕN�WHúNLO�HWWL÷LQLQ�V|\OHQHPH\HFH÷LQL��DQFDN�KHU�VRPXW�ROD\GD�DGLO�\DUJÕODQPD�
KDNNÕ�LKOkOL�EXOXQXS�EXOXQPDGÕ÷ÕQÕQ�D\UÕFD�LQFHOHQPHVL�JHUHNWL÷LQL�VDYXQPDNWDGÕUODU11.

.RQX\D�LOLúNLQ�WDUWÕúPDODUÕ�GDKD�GD�LOHUL�ER\XWD�WDúÕ\DQ�JHOLúPH�LVH�<DUJÕWD\¶ÕQ�
NRQX\D� LOLúNLQ�RODUDN�ELU� LoWLKDGÕ�ELUOHúWLUPH�NDUDUÕ� �ø%.��YHUPHVL�ROPXúWXU��. 
<DUJÕWD\¶ÕQ�KXNXN�GDLUHOHULQLQ�oHOLúNLOL�NDUDUODU�YHUPHVL��]HULQH�WRSODQDQ�<DUJÕWD\�
øoWLKDGÕ�%LUOHúWLUPH�%�\�N�*HQHO�.XUXOX��<DUJÕWD\�ø%%*.���WDQÕQPDVÕ�YH\D�WHQIL]L�
LVWHQLOHQ�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�WHN�EDúÕQD�NDPX�G�]HQLQH�
D\NÕUÕOÕN�WHúNLO�HWPH\HFH÷L�YH�WHQIL]�WDOHELQLQ�VDOW�EX�JHUHNoH\OH�UHGGHGLOPHPHVL�
JHUHNWL÷L�\|Q�QGH�ELU�VRQXFD�YDUPÕúWÕU��%XQXQOD�EHUDEHU��EX�NDUDU�NRQX\D�LOLúNLQ�
WDUWÕúPDODUÕ�VRQODQGÕUPDPÕú�YH�GRNWULQGH�ED]Õ�\D]DUODUFD�HOHúWLULOPLúWLU��

dDOÕúPDPÕ]GD�|QFHOLNOH�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH�WHQIL]LQH�LOLúNLQ�
úDUWODUD�YH�WDQÕPD�WHQIL]�KXNXNXQXQ�EDúOÕFD�LONHOHULQGHQ�RODQ�HVDVD�JLUPH�\DVD÷ÕQD�
NÕVDFD�GH÷LQLOHUHN��JHUHNoHQLQ�7�UN�PHGHQL�XVXO�KXNXNXQGDNL�URO��HOH�DOÕQDFDN��GDKD�
9� $\VHO�dHOLNHO��µ<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7HQIL]L¶��������������øVWDQEXO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�0HFPXDVÕ������

�����$\VHO�dHOLNHO�YH�%DKDWWLQ�%DKDGÕU�(UGHP��0LOOHWOHUDUDVÕ�g]HO�+XNXN����WK�HGQ��%HWD����������������(UJLQ�1RPHU��
µ<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7HQIL]LQGH�³*HUHNoH´¶��������������øVWDQEXO�.�OW�U�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL�
�������*�OLQ�*�QJ|U��7�UN�0LOOHWOHUDUDVÕ�g]HO�+XNXNX���QG�HGQ��<HWNLQ���������������

��� &HPDO�ùDQOÕ��(PUH�(VHQ�DQG�øQFL�$WDPDQ�)LJDQPHúH��0LOOHWOHUDUDVÕ�g]HO�+XNXN���WK�HGQ��%HWD����������������GQ�������&HPDO�
ùDQOÕ��8OXVODUDUDVÕ�7LFDUL�$NLWOHULQ�+D]ÕUODQPDVÕ�YH�8\XúPD]OÕNODUÕQ�d|]�P�<ROODUÕ���WK�HGQ��%HWD����������������GQ�������
(VHQ��Q��������%XUDN�+X\VDO��µ$GLO�<DUJÕODQPD�+DNNÕ�.DSVDPÕQGD�0LOOHWOHUDUDVÕ�g]HO�+XNXN¶D�øOLúNLQ�%D]Õ�'H÷HUOHQGLUPHOHU¶�
LQ�$\IHU�8\DQÕN�dDYXúR÷OX�YH�=H\QHS�'HU\D�7DUPDQ��HGV���*HQo�0LOOHWOHUDUDVÕ�g]HO�+XNXNoXODU�.RQIHUDQVÕ��2Q�øNL�/HYKD�
����������*L]HP�(UVHQ�3HUoLQ��µ*HUHNoHVL]�<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7DQÕQPDVÕ�YH�7HQIL]LQGH�.DPX�'�]HQL�(QJHOL¶�
������������%H\NHQW�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL���������0HKPHW�.|OH��µ<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7DQÕPD�YH�
7HQIL]LQGH�8VXO¶���������������'LFOH�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL������������GQ�����

11� 9DKLW�'R÷DQ��0LOOHWOHUDUDVÕ�g]HO�+XNXN���WK�HGQ��6DYDú������������3HOLQ�*�YHQ��7DQÕPD�7HQIL]��<DEDQFÕ�0DKNHPH�
.DUDUODUÕQÕQ�7DQÕQPDVÕ�YH�7HQIL]L��<HWNLQ������������,úÕO�g]NDQ�DQG�8÷XU�7�W�QF�EDúÕ��8OXVODUDUDVÕ�8VXO�+XNXNX���QG�
HGQ��$GDOHW����������������%HUN�'HPLUNRO��µ*HUHNoHVL]�<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7HQIL]L¶��������������������
%DKoHúHKLU�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL���������%X�GXUXPXQ�NXUDO�RODUDN�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWWL÷LQL�
DPD�KHU�VRPXW�ROD\GD�D\UÕFD�GH÷HUOHQGLUPH�\DSPDQÕQ�JHUHNOL�ROGX÷X�\|Q�QGHNL�EHQ]HU�J|U�ú�LoLQ�EN]��$��øSHN�6DUÕ|]�
%�\�NDOS��$GLO�<DUJÕODQPD�+DNNÕQÕQ�7�UN�0LOOHWOHUDUDVÕ�8VXO�+XNXNX�h]HULQGHNL�(WNLOHUL��2Q�øNL�/HYKD�����������

��� <DUJÕWD\�ø%%*.�������������������5*������������������
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VRQUD�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH�WHQIL]LQH�LOLúNLQ�RODUDN�
$YUXSD�øQVDQ�+DNODUÕ�0DKNHPHVL��$ø+0���$YUXSD�%LUOL÷L�$GDOHW�'LYDQÕ��$%$'���
)UDQVÕ]�YH�øVYLoUH�PDKNHPHOHUL�LOH�<DUJÕWD\�WDUDIÕQGDQ�YHULOHQ�NDUDUODU�LQFHOHQHFHNWLU��
(Q�VRQ�RODUDN�LVH�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH�WHQIL]L�
NRQXVX��0g+8.¶WD�\HU�DODQ�WDQÕPD�YH�WHQIL]�úDUWODUÕ�ED÷ODPÕQGD�LQFHOHQHFHN�YH�
GRNWULQGHNL�J|U�úOHUH�\HU�YHULOHFHNWLU�

,,��<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7DQÕQPDVÕ�YH�7HQIL]L�ùDUWODUÕ�YH��
(VDVD�*LUPH��Révision au FonG��<DVD÷Õ

<DUJÕODPD�IDDOL\HWLQLQ�GHYOHWOHULQ�HJHPHQOLN�\HWNLVL\OH�DUDVÕQGDNL�\DNÕQ�ED÷ODQWÕQÕQ�
ELU�VRQXFX�RODUDN��PDKNHPH�NDUDUODUÕ�\DOQÕ]FD�YHULOGLNOHUL��ONHOHUGH�ED÷OD\ÕFÕ�HWNL�
GR÷XUXU��%LU�\DEDQFÕ��ONH�PDKNHPHVLQFH�YHULOHQ�PDKNHPH�NDUDUÕQÕQ�EDúND��ONHOHULQ�
KXNXN�VLVWHPOHULQGH�GH�PDKNHPH�NDUDUÕ�RODUDN�HWNL�GR÷XUDELOPHVL�LoLQ�EX�PDKNHPH�
NDUDUÕQÕQ�QLWHOLNOHULQH�ED÷OÕ�RODUDN�WDQÕQPDVÕ�YH\D�WHQIL]�HGLOPHVL�JHUHNPHNWHGLU13.

<DEDQFÕ� PDKNHPH� NDUDUODUÕQÕQ� WDQÕQPDVÕ� YH� WHQIL]L�� 0g+8.�P�� ��� YG��
K�N�POHULQGH�G�]HQOHQPLúWLU��0g+8.�P�����K�NP��� WHQIL]LQ�|Q�NRúXOODUÕQÕ�
G�]HQOHPHNWHGLU��%XQD�J|UH��ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�WDQÕQDELOPHVL�YH\D�
WHQIL]�HGLOHELOPHVL�LoLQ��L��\DEDQFÕ�ELU�PDKNHPH�WDUDIÕQGDQ�YHULOPLú�ROPDVÕ���LL��KXNXN�
GDYDODUÕQD�LOLúNLQ�RODUDN�YHULOPLú�ROPDVÕ�YH��LLL��R�GHYOHW�NDQXQODUÕQD�J|UH�NHVLQOHúPLú�
EXOXQPDVÕ�JHUHNPHNWHGLU��

0g+8.�P�����K�NP��LVH�WDQÕPD�YH�WHQIL]LQ�HVDV�NRúXOODUÕQD�LOLúNLQ�ELU�G�]HQOHPH�
JHWLUPHNWHGLU��%X�K�NPH�J|UH��L��NDUDUÕ�YHUHQ��ONH�LOH�7�UNL\H�DUDVÕQGD�VL\DVL��NDQXQL�
YH\D�ILLOL�NDUúÕOÕNOÕOÕN�EXOXQPDVÕ���LL��\DEDQFÕ�PDKNHPHFH�YHULOHQ�NDUDUÕQ�7�UN�
PDKNHPHOHULQLQ�P�QKDVÕU�\HWNLVLQH�JLUPHPHVL�YH�NDUDUÕ�YHUHQ�PDKNHPHQLQ�NXOODQGÕ÷Õ�
\HWNLQLQ�DúÕUÕ�\HWNL�QLWHOL÷L�WDúÕPDPDVÕ��LLL��NDUDUÕQ�7�UN�NDPX�G�]HQLQH�DoÕNoD�D\NÕUÕ�

13� %X�\|QGH�EN]��2VPDQ�)D]ÕO�%HUNL��'HYOHWOHU�+XVXVL�+XNXNX���WK�HGQ��*�]HO�6DQDWODU�0DWEDDVÕ����������������7X÷UXO�
$UDW��µ<DEDQFÕ�øOkPODUÕQ�7DQÕQPDVÕ�YH�7HQIL]L¶����������������$QNDUD�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL�����������
(UGR÷DQ�*|÷HU��'HYOHWOHU�+XVXVL�+XNXNX��.DQXQODU�øKWLODIÕ����WK�HGQ��6HYLQo�0DWEDDVÕ����������������(UJLQ�1RPHU��
'HYOHWOHU�+XVXVL�+XNXNX����UG�HGQ��%HWD������������dHOLNHO�DQG�(UGHP��Q���������*�O|UHQ�7HNLQDOS��0LOOHWOHUDUDVÕ�g]HO�
+XNXN��%D÷ODPD�YH�8VXO�+XNXNX�.XUDOODUÕ����WK�HGQ��9HGDW������������5RQD�$\ED\�DQG�(VUD�'DUGD÷DQ��8OXVODUDUDVÕ�
'�]H\GH�<DVDODUÕQ�dDWÕúPDVÕ���QG�HGQ��øVWDQEXO�%LOJL�hQLYHUVLWHVL�<D\ÕQODUÕ����������������$Wk�6DNPDU��<DEDQFÕ�øOkPODUÕQ�
7�UNL\H¶GHNL�6RQXoODUÕ��)DN�OWHOHU�0DWEDDVÕ������������ùDQOÕ��Q��������������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������
%LOJLQ�7LU\DNLR÷OX��<DEDQFÕ %RúDQPD�.DUDUODUÕQÕQ�7�UNL\H¶GH�7DQÕQPDVÕ�YH�7HQIL]L��$QNDUD�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�
<D\ÕQODUÕ�����������'R÷DQ��Q��������������=L\D�$NÕQFÕ��0LOOHWOHUDUDVÕ�g]HO�+XNXN��9HGDW������������g]NDQ�DQG�7�W�QF�EDúÕ�
�Q����������*�QJ|U��Q�������������5LIDW�(UWHQ��µ<DEDQFÕ�0DKNHPH�YH�+DNHP�.DUDUODUÕ�+DNNÕQGD�7HQIL]�.DUDUÕ�$OPDN�+HU�
=DPDQ�=RUXQOX�0XGXU"¶���������������������0LOOHWOHUDUDVÕ�+XNXN�YH�0LOOHWOHUDUDVÕ�g]HO�+XNXN�%�OWHQL�����������(VHQ�
�Q��������&HPLOH�'HPLU�*|N\D\OD��<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7DQÕQPDVÕ�YH�7HQIL]GH�.DPX�'�]HQL��6HoNLQ�����������
+DFÕ�&DQ�DQG�(NLQ�7XQD��0LOOHWOHUDUDVÕ�8VXO�+XNXNX���QG�HGQ��$GDOHW����������������)DUXN�.HUHP�*LUD\��µ7HQIL]H�øOLúNLQ�
ho�6RUX��7HQIL]H�.RQX�<DEDQFÕ�øOkPÕQ�+XNXN�'HYOHWLQGHQ�6DGÕU�2OPDVÕ�*HUHNLU�0L"�$UDEXOXFXOXN�1HWLFHVLQGH�<DSÕODQ�
6XOK�$QODúPDVÕ�7HQIL]�(GLOHELOLU�0L"�<DEDQFÕ�0DKNHPHGHQ�6DGÕU�gGHPH�(PUL�.DUDUÕ�7HQIL]�(GLOHELOLU�0L"¶��������������
3XEOLF�DQG�3ULYDWH�,QWHUQDWLRQDO�/DZ�%XOOHWLQ�����������=H\QHS�'HU\D�7DUPDQ��µ<DEDQFÕ�0DKNHPH�YH�+DNHP�.DUDUODUÕQÕQ�
7�UNL\H¶GH�7HQIL]LQGH�.DUúÕODúÕODQ�6RUXQODUD�øOLúNLQ�%D]Õ�7HVSLWOHU¶��������������0LOOHWOHUDUDVÕ�+XNXN�YH�0LOOHWOHUDUDVÕ�
g]HO�+XNXN�%�OWHQL�����������+DWLFH�6HOLQ�3�UVHOLP��µ6RQ�*HOLúPHOHU�,úÕ÷ÕQGD�0DNHGRQ\D�0DKNHPHOHUL�7DUDIÕQGDQ�9HULOHQ�
%RúDQPD�.DUDUODUÕQÕQ�7�UNL\H¶GH�7DQÕQPDVÕ¶��,,,��,QWHUQDWLRQDO�&RQIHUHQFH�3URFHHGLQJV��7KH�:HVW�RI�WKH�(DVW��7KH�(DVW�
2I�7KH�:HVW��������+D]LUDQ��������KWWS���GRJXEDWL�QHW�ZS�FRQWHQW�XSORDGV���������'%%'7$0PHWLQ�RKULG�SGI!�(ULúLP�
7DULKL����(\O�O������������(UVHQ�3HUoLQ��Q���������.|OH��Q�����������

http://dogubati.net/wp-content/uploads/2020/02/DBBDTAMmetin-ohrid.pdf
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EXOXQPDPDVÕ�YH�LY��NHQGLVLQH�NDUúÕ�WHQIL]�LVWHQHQ�NLúLQLQ�NDUDUÕQ�YHULOGL÷L��ONH�
NDQXQODUÕ�X\DUÕQFD�K�NP��YHUHQ�PDKNHPH\H�XVXO�QH�X\JXQ�ELU�úHNLOGH�oD÷UÕOPDPÕú�
YH\D�R�PDKNHPHGH�WHPVLO�HGLOPHPLú�\DKXW�EX�NDQXQODUD�D\NÕUÕ�ELU�úHNLOGH�JÕ\DEÕQGD�
YH\D�\RNOX÷XQGD�K�N�P�YHULOPLú�ROPDVÕ�JHUHNPHNWHGLU��.DUúÕOÕNOÕOÕN�\DOQÕ]FD�WHQIL]�
GDYDVÕQGD�DUDQDQ�HVDVD�GDLU�ELU�úDUWWÕU��0g+8.�P�������$\UÕFD�EHOLUWPHN�JHUHNLU�NL�
NDUDUÕ�YHUHQ�PDKNHPHQLQ�DúÕUÕ�\HWNLOL�ROPDVÕ�YH�o�EHQGLQGH�G�]HQOHQHQ�VDYXQPD�KDNNÕ�
LKOkOOHUL�DQFDN�GDYDOÕQÕQ�LWLUD]Õ��]HULQH�GLNNDWH�DOÕQDELOLU��WDQÕPD�YH�WHQIL]H�GDLU�GL÷HU�
úDUWODU�LVH�KkNLP�WDUDIÕQGDQ�UH¶VHQ�LQFHOHQLU�

7�UN�PLOOHWOHUDUDVÕ�XVXO�KXNXNXQXQ�HQ�WHPHO�|]HOOLNOHULQGHQ�ELU�WDQHVL��\DEDQFÕ�
PDKNHPHFH�YHULOHQ�NDUDUÕQ�HVDVWDQ� LQFHOHPH\H� WkEL� WXWXOGX÷X�UpYLVLRQ sistemi 
\HULQH��WDQÕPD�WHQIL]�PDKNHPHOHULQLQ�\DOQÕ]FD�NDQXQGD�VD\ÕODQ�NRúXOODUÕQ�YDUOÕ÷ÕQÕ�
GHQHWOHGL÷L�H[HTXDWXU��YH\D�NRQWURO��VLVWHPLQLQ�WHUFLK�HGLOPLú�ROPDVÕGÕU14��%LU�EDúND�
GH\LúOH��KXNXNXPX]GD�WDQÕQPDVÕ�YH\D�WHQIL]L�LVWHQLOHQ�NDUDUODU�\DOQÕ]FD�0g+8.¶WD�
EHOLUWLOHQ�WHQIL]�NRúXOODUÕ�ÕúÕ÷ÕQGD�ELU�GH÷HUOHQGLUPH\H�WkEL�WXWXOPDNWD�YH�HVDVWDQ�
LQFHOHQHPHPHNWHGLU��(VDVD�JLUPH�\DVD÷Õ�YH\D�UpYLVLRQ�DX�IRQG�\DVD÷Õ�RODUDN�DQÕODQ�
EX�NXUDO�X\DUÕQFD�7�UN�PDKNHPHVL��WDQÕQPDVÕ�YH\D�WHQIL]L�LVWHQLOHQ�\DEDQFÕ�PDKNHPH�
NDUDUÕQÕ�\DOQÕ]FD�0g+8.¶WD�\HU�DODQ�WDQÕPD�WHQIL]�úDUWODUÕQÕ�LOLúNLQ�RODUDN�ELU�
LQFHOHPH\H�WkEL�WXWDFDN�YH�EX�GR÷UXOWXGD�ELU�NDUDU�YHUHFHNWLU15.

7DQÕQPDVÕ�YH\D�WHQIL]L�WDOHS�HGLOHQ�NDUDUODU�YHULOLUNHQ�KDQJL�KXNXNXQ�X\JXODQGÕ÷Õ��
X\JXODQDQ�KXNXNXQ�GR÷UX�úHNLOGH�WDWELN�HGLOLS�HGLOPHGL÷L�YH\D�\DUJÕODPD\D�KkNLP�
RODQ�XVXO�KXNXNX�NXUDOODUÕQÕQ�WDQÕPD�YH\D�WHQIL]�WDOHS�HGLOHQ��ONH�KXNXNXQGDQ�GDKD�
IDUNOÕ�ROPDVÕ�JLEL�KXVXVODUÕQ��0g+8.�P�����LOH���¶WHNL�VÕQÕUOÕ�VD\ÕGDNL�úDUWODUÕQ�
LKOkOL�DQODPÕQD�JHOPHGLNOHUL�|Oo�GH��WDQÕPD�YH\D�WHQIL]�WDOHEL��]HULQGH�ELU�HWNLVL�
EXOXQPDPDNWDGÕU��'ROD\ÕVÕ\OD��|UQH÷LQ� WDQÕPD�YH\D� WHQIL]� WDOHEL\OH�NHQGLVLQH�
EDúYXUXODQ�KkNLPLQ�HVDVD�LOLúNLQ�RODUDN�NDUDUÕ�YHUHQ�PHUFL�NHQGLVL�ROVD\GÕ�YHUHFH÷L�
NDUDUÕQ�IDUNOÕ�\|QGH�ROPDVÕQÕQ�WHQIL]�LQFHOHPHVL�EDNÕPÕQGDQ�NXUDO�RODUDN�KHUKDQJL�
ELU�|QHPL�\RNWXU��PH÷HUNL�\DEDQFÕ�PDKNHPHFH�YDUÕODQ�VRQXo�7�UN�NDPX�G�]HQLQH�
DoÕNoD�D\NÕUÕ�ROVXQ�

%XQXQOD�ED÷ODQWÕOÕ�RODUDN�YXUJXODQPDVÕ�JHUHNHQ�ELU�QRNWD�GD�PLOOHWOHUDUDVÕ�XVXO�
KXNXNXQGD�\DUJÕODPD�XVXO�QH�lex fori¶QLQ�X\JXODQPDVÕGÕU16��'DYDQÕQ�HVDVÕQGDQ�IDUNOÕ�
RODUDN��XVXO�KXNXNXQD�LOLúNLQ�PHVHOHOHU�EDNÕPÕQGDQ�NDQXQODU�LKWLODIÕ�PHWRGRORMLVLQH�

14� 6DNPDU��Q���������$\ED\�DQG�'DUGD÷DQ��Q����������dHOLNHO�DQG�(UGHP��Q�������������$UDW��Q����������7LU\DNLR÷OX��Q�����
����*�YHQ��Q���������'HPLU�*|N\D\OD��.DPX�'�]HQL��Q���������(UVHQ�3HUoLQ��Q��������

15� %X�GR÷UXOWXGD�EN]��dHOLNHO�DQG�(UGHP��Q���������1RPHU��'++��Q����������6DNPDU��Q���������ùDQOÕ��Q��������������ùDQOÕ��
(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������$\ED\�DQG�'DUGD÷DQ��Q����������g]NDQ�DQG�7�W�QF�EDúÕ��Q����������$NÕQFÕ��Q�����
���������'R÷DQ��Q����������'HPLU�*|N\D\OD��.DPX�'�]HQL��Q������������*�YHQ��Q���������(UWHQ��Q��������������7DUPDQ�
�Q����������(UVHQ�3HUoLQ��Q���������0XVD�$\J�O��µ<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7DQÕQPDVÕ�YH�7HQIL]L�'DYDODUÕQGD�%D]Õ�
8VXO�+XNXNX�3UREOHPOHUL¶��������������0LOOHWOHUDUDVÕ�+XNXN�YH�0LOOHWOHUDUDVÕ�g]HO�+XNXN�%�OWHQL���������

16� %HUNL��Q����������*|÷HU��Q����������7HNLQDOS��Q����������1RPHU��'++��Q����������dHOLNHO�DQG�(UGHP��Q���������ùDQOÕ��Q�
���������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������g]NDQ�DQG�7�W�QF�EDúÕ��Q��������7LU\DNLR÷OX��Q���������'R÷DQ�
�Q���������*�QJ|U��Q���������*�YHQ��Q����������(UVHQ�3HUoLQ��Q������������.|OH��Q���������&DQ�<|QH\��<DEDQFÕ�+XNXNXQ�
8\JXODQPDVÕ��2Q�øNL�/HYKD�����������
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EDúYXUXOPD\DFDN�YH�XVXOH�LOLúNLQ�PHVHOHOHUH�X\XúPD]OÕNOD�HQ�\DNÕQ�LUWLEDWOÕ�KXNXN�
GH÷LO��GR÷UXGDQ�lex fori�X\JXODQDFDNWÕU��%LU�EDúND�GH\LúOH��HVDVD�X\JXODQDFDN�KXNXN�
ister lex fori�LVWHU�\DEDQFÕ�ELU�KXNXN�ROVXQ��KkNLPOHU�\DOQÕ]FD�NHQGL�KXNXNODUÕQGD�
JHoHUOL�RODQ�XVXO�NXUDOODUÕ�ÕúÕ÷ÕQGD�NDUDU�YHUPHNWHGLUOHU��+DQJL�PHVHOHQLQ�XVXO��KDQJL�
PHVHOHQLQ�HVDVD�LOLúNLQ�ROGX÷X�KXVXVX�ELU�YDVÕIODQGÕUPD�PHVHOHVL�ROXS�KHU�VRPXW�
ROD\GD�D\UÕFD�HOH�DOÕQPDNWDGÕU17��*|UHYOL�YH�\HWNLOL�PDKNHPHQLQ�WHVSLWL��GDYD�úDUWODUÕ��
\DUJÕODPD�GLOL��LVSDW�YDVÕWDODUÕ��PDKNHPH�NDUDUODUÕQÕQ�LoHUPHVL�JHUHNHQ�KXVXVODU��
PDKNHPH�NDUDUODUÕQD�NDUúÕ�EDúYXUX�\ROODUÕ�JLEL�\DUJÕODPDQÕQ�QH�úHNLOGH�\�U�W�OHFH÷LQH�
LOLúNLQ�KXVXVODUÕQ�XVXO�KXNXNXQD�LOLúNLQ�PHVHOHOHU�ROGX÷X�YH�EX�QHGHQOH�GH�lex fori’ye 
WkEL�ROGXNODUÕ�V|\OHQHELOLU18.

,,,��*HUHNoHQLQ�7�UN�0HGHQL�8VXO�+XNXNX�%DNÕPÕQGDQ�'H÷HUOHQGLULOPHVL
7�UN�PDKNHPHOHULQFH�YHULOHFHN�NDUDUODUÕQ�JHUHNoHOL�ROPDVÕ��7�UN�PHGHQL�XVXO�

KXNXNXQGD�|QHPOH��]HULQGH�GXUXODQ�YH�GR÷UXGDQ�DQD\DVDO�G�]H\GH�\HU�YHULOHQ�ELU�
PHVHOHGLU�������$QD\DVDVÕ��PDKNHPHOHU�WDUDIÕQGDQ�YHULOHQ�NDUDUODUÕQ�JHUHNoHOL�ROPDVÕ�
JHUHNWL÷LQH�LOLúNLQ�RODUDN�DoÕN�ELU�G�]HQOHPH�LoHUPHNWHGLU��$QD\DVD�P�������¶H�J|UH��
“E�W�Q�PDKNHPHOHULQ�KHU�W�UO��NDUDUODUÕ�JHUHNoHOL�RODUDN�\D]ÕOÕU´��*|U�OHELOHFH÷L�
�]HUH�$QD\DVD¶QÕQ�EDKVL�JHoHQ�K�NP���JHUHNoHQLQ�E�W�Q�PDKNHPH�NDUDUODUÕQGD�\HU�
DOPDVÕ�JHUHNWL÷LQL�G�]HQOHPHNWHGLU�

0HGHQL� XVXO� KXNXNXQD� LOLúNLQ� WHPHO� G�]HQOHPH� RODQ�+XNXN�0XKDNHPHOHUL�
Kanunu’nda (HMK)19�GD�NDUDUODUÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷LQH�LOLúNLQ�DoÕN�G�]HQOHPHOHU�
\HU�DOPDNWDGÕU��gUQH÷LQ��³+XNXNL�'LQOHQLOPH�+DNNÕ´�EDúOÕNOÕ�����PDGGH��NDUDUODUÕQ�
VRPXW�YH�DoÕN�RODUDN�JHUHNoHOHQGLULOPHVLQLQ�KXNXNL�GLQOHQLOPH�KDNNÕQÕQ�ELU�SDUoDVÕ�
ROGX÷XQX�K�NPH�ED÷ODPDNWDGÕU��+0.�P�������F����$\QÕ�úHNLOGH��+0.�P��������F��GH�
KXNXN�\DUJÕODPDODUÕ�EDNÕPÕQGDQ�JHUHNoHGHQ�QH�DQODúÕOPDVÕ�JHUHNWL÷L�VRPXWODúWÕUDUDN��
“WDUDIODUÕQ�LGGLD�YH�VDYXQPDODUÕQÕQ�|]HWL��DQODúWÕNODUÕ�YH�DQODúDPDGÕNODUÕ�KXVXVODU��
oHNLúPHOL�YDNÕDODU�KDNNÕQGD�WRSODQDQ�GHOLOOHU��GHOLOOHULQ�WDUWÕúÕOPDVÕ�YH�GH÷HUOHQGLULOPHVL��
VDELW�J|U�OHQ�YDNÕDODUOD�EXQODUGDQ�oÕNDUÕODQ�VRQXo�YH�KXNXNL�VHEHSOHU”in gerekçe olarak 
PDKNHPH�NDUDUÕQGD�\HU�DOPDVÕ�JHUHNWL÷LQL�RUWD\D�NR\PDNWDGÕU��.

$QD\DVD�YH�+0.¶GD�DoÕN�G�]HQOHPHOHULQ�\DQÕ�VÕUD��<DUJÕWD\�NDUDUODUÕQGD�
YH�GRNWULQGH�GH�JHUHNoHQLQ�VDYXQPD�KDNNÕQÕQ�YH�EX�EDNÕPGDQ�DGLO�\DUJÕODQPD�

17� ùDQOÕ��Q����������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������dHOLNHO�DQG�(UGHP��Q���������1RPHU��'++ (n 13) 414-415; 
'R÷DQ��Q���������*�YHQ��Q����������&DQ�DQG�7XQD��Q���������<|QH\��Q���������

18� %X�\|QGH�EN]��dHOLNHO�DQG�(UGHP��Q�������������1RPHU��'++��Q��������������ùDQOÕ��Q��������������ùDQOÕ��(VHQ�DQG�
$WDPDQ�)LJDQPHúH��Q����������'R÷DQ��Q���������<|QH\��Q���������

19� +XNXN�0XKDNHPHOHUL�.DQXQX��.DQXQ�1XPDUDVÕ��������.DEXO�7DULKL��������������5*������������������
��� 1RPHU��µ*HUHNoH¶��Q�����������0XVWDID�$OS��µ$QD\DVD�+XNXNX�$oÕVÕQGDQ�0DKNHPH�.DUDUODUÕQGD�6|]GH��*|U�Q�UGH��

*HUHNoH¶�LQ�3URI��'U��0DKPXW�7HYILN�%LUVHO¶H�$UPD÷DQ��'RNX]�(\O�O�hQLYHUVLWHVL�<D\ÕQODUÕ�������������0XUDW�$WDOÕ��µ����
.DUDU�YH�+�N�P¶�LQ�+DNDQ�3HNFDQÕWH]��0XKDPPHW�g]HNHV��0LQH�$NNDQ�DQG�+�O\D�7Dú�.RUNPD]��HGV���3HNFDQÕWH]�8VXO�
±�0HGHQL�8VXO�+XNXNX����WK�HGQ��2Q�øNL�/HYKD������ �����
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KDNNÕQÕQ�ELU�SDUoDVÕ�ROGX÷X���YH�NDPX�G�]HQLQH�LOLúNLQ�ELU�PHVHOH�ROGX÷X�� ifade 
edilmektedir��. 

'RNWULQGHNL� J|U�úOHU� YH�\DUJÕ� NDUDUODUÕ� LQFHOHQGL÷LQGH�� JHUHNoHQLQ�ELUNDo�
|QHPOL�LúOHYL�ROGX÷X�LIDGH�HGLOPHNWHGLU��%X�LúOHYOHUGHQ�LONL��KkNLPOHULQ�NH\IL�NDUDU�
vermesinin engellenmesidir����+DQJL�YDNÕD�YH�GHOLOOHULQ�QH�úHNLOGH�\RUXPODQGÕ÷ÕQÕQ�
YH�EXQODUÕQ�YDUÕODQ�VRQXo��]HULQGHNL�HWNLOHULQLQ�QH�ROGX÷XQXQ�RUWD\D�NRQPDVÕ�
]RUXQOXOX÷X��KkNLPOHU��]HULQGH�ELU�VRUXPOXOXN�YH�NHQGLOHULQL�GHQHWOHPH�LPNkQÕ�
ROXúWXUDUDN�NH\IL�NDUDUODU�RUWD\D�oÕNPDVÕQD�HQJHO�WHúNLO�HWPHNWHGLU��*HUHNoHQLQ�GL÷HU�
|QHPOL�LúOHYL�LVH�WDUDIODUÕQ�LGGLD�YH�VDYXQPDODUÕQÕQ�DNÕEHWL�LOH�PDKNHPH�WDUDIÕQGDQ�
QH�úHNLOGH�GH÷HUOHQGLULOGL÷LQLQ�DQODúÕOPDVÕQÕQ�VD÷ODQPDVÕGÕU����%X�EDNÕPGDQ��
WDUDIODUÕQ�KXNXNL�GLQOHQLOPH�KDNODUÕQÕ�NXOODQÕS�NXOODQDPDGÕNODUÕ��DQFDN�JHUHNoH\H�
EDNÕODUDN�DQODúÕODELOHFHNWLU����%DúND�ELU�|QHPOL�LúOHYL�LVH��VW�GHUHFH�PDKNHPHVLQLQ�
DOW�GHUHFH�PDKNHPHVL�WDUDIÕQGDQ�YHULOHQ�NDUDUODUÕQ�KXNXND�X\JXQOXN�EDNÕPÕQGDQ�
denetlemesine imkân vermesidir����øON�GHUHFH�PDKNHPHOHULQLQ�YDUGÕNODUÕ�VRQXoWDQ�
WDUDIODUFD�PHPQXQ�NDOÕQPDPDVÕ�YH�NDUDU�DOH\KLQH��VW�GHUHFH�PDKNHPHOHULQH�
EDúYXUXGD�EXOXQXOPDVÕ�GXUXPXQGD���VW�GHUHFH�PDKNHPHOHUL�DOH\KLQH�EDúYXUXGD�
EXOXQXODQ�NDUDUGD�QDVÕO�ELU�GH÷HUOHQGLUPH�\DSÕOGÕ÷ÕQÕ�YH�KXNXN�NXUDOODUÕQÕQ�QH�
úHNLOGH�X\JXODQGÕ÷ÕQÕ�DQFDN�JHUHNoHQLQ�YDUOÕ÷Õ�VD\HVLQGH�GHQHWOH\HELOPHNWHGLU��
$\UÕFD��JHUHNoH�LoWLKDW�\|Q�\OH�\DUJÕ\Õ�]HQJLQOHúWLUPH�YH�\DUJÕ�NDUDUODUÕQGD�LVWLNUDUÕ�
VD÷ODPD\D�GD�NDWNÕ�VD÷ODPDNWDGÕU����6RQ�RODUDN�LVH�JHUHNoHQLQ�NDPXR\XQGD�NDUDUÕQ�
WDUWÕúÕODELOPHVLQH�YH�NDEXO�J|UPHVLQH�LPNkQ�WDQÕPD�YH�EX�úHNLOGH�GH�\DUJÕ\D�J�YHQ�
GX\XOPDVÕQÕ�VD÷ODPD�JLEL�|QHPOL�ELU�LúOHYL�EXOXQPDNWDGÕU��. 

��� %HNUL��Q���������$OS��Q����������7�UNPHQ��Q��������g]NDQ�DQG�7�W�QF�EDúÕ��Q����������$úoÕR÷OX��Q���������&HPLOH�'HPLU�
*|N\D\OD��µ<HQL�<DUJÕWD\�.DUDUODUÕ�,úÕ÷ÕQGD�*HUHNoHVL]�<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7DQÕQPDVÕ�YH�7HQIL]L¶��������������
�����%DKoHúHKLU�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�.D]DQFÕ�+DNHPOL�+XNXN�'HUJLVL��������+X\VDO��Q���������6DUÕ|]�%�\�NDOS�
�Q�������������

�� 'HPLU�*|N\D\OD��JHUHNoHOL�NDUDU�KDNNÕQÕQ�NDPX�G�]HQLQGHQ�ROPDVÕQÕQ�$QD\DVD�P�����¶LQ�ELU�VRQXFX�ROPDGÕ÷ÕQÕ��WDP�
WHUVLQH�EX�PHVHOHQLQ�NDPX�G�]HQLQLQ�ELU�SDUoDVÕ��DGLO�\DUJÕODQPD�KDNNÕQÕQ�WHPLQDWÕ�ROGX÷X�LoLQ�$QD\DVD¶GD�ELU�K�N�P�LOH�
G�]HQOHQGL÷LQL�VDYXQPDNWDGÕU��EN]��'HPLU�*|N\D\OD��µ*HUHNoH¶��Q��������

��� 'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������(UVHQ�3HUoLQ��Q���������<DUJÕWD\����+'������������������������<DUJÕWD\����+'��
������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������

��� %HNUL��Q���������ùDQOÕ��Q��������������GQ�������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q��������������GQ�������'HPLU�*|N\D\OD��
µ*HUHNoH¶��Q���������7�UNPHQ��Q��������$OS��Q����������7DUPDQ��Q����������(UVHQ�3HUoLQ��Q���������*�UD\�(UG|QPH]��µ���
0HGHQL�8VXO�+XNXNXQD�+kNLP�2ODQ�øONHOHU¶�LQ�+DNDQ�3HNFDQÕWH]��0XKDPPHW�g]HNHV��0LQH�$NNDQ�DQG�+�O\D�7Dú�.RUNPD]�
(eds), 3HNFDQÕWH]�8VXO�±�0HGHQL�8VXO�+XNXNX����WK�HGQ��2Q�øNL�/HYKD������ 881.

��� $WDOÕ��Q�����������$OS��Q����������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������'HPLUNRO��Q���������<DUJÕWD\����+'�������������
������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������

��� (UG|QPH]��Q����������g]NDQ�DQG�7�W�QF�EDúÕ��Q����������'R÷DQ��Q����������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������+X\VDO�
�Q���������'HPLUNRO��Q���������6DUÕ|]�%�\�NDOS��Q����������*LOOHV�&XQLEHUWL��µ7KH�5HFRJQLWLRQ�RI�)RUHLJQ�-XGJHPHQWV�
/DFNLQJ�5HDVRQV�LQ�(XURSH��$FFHVV�WR�-XVWLFH��)RUHLJQ�&RXUW�$YRLGDQFH�DQG�(IILFLHQF\¶��������������,QWHUQDWLRQDO�DQG�
&RPSDUDWLYH�/DZ�4XDUWHUO\��������

��� (UG|QPH]��Q����������7�UNPHQ��Q��������$OS��Q����������(UVHQ�3HUoLQ��Q���������<DUJÕWD\����+'���������������������������
<DUJÕWD\����+'�����������������������<DUJÕWD\���+'���������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����
$÷XVWRV������

��� 7�UNPHQ��Q��������$OS��Q���������
��� $OS��Q����������7�UNPHQ��Q�����������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q������������<DUJÕWD\����+'�����������������������

�ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������

http://www.kazanci.com.tr/
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<XNDUÕGD�NÕVDFD�GH÷LQLOGL÷L��]HUH�<DUJÕWD\�ø%%*.��ø%.¶GD�JHUHNoHVL]�\DEDQFÕ�
PDKNHPH�NDUDUODUÕ\OD�LOJLOL�GH÷HUOHQGLUPHOHUGH�EXOXQPXú�YH�ELU�QHWLFH\H�YDUPÕúWÕU��
%X�GH÷HUOHQGLUPHOHU�DUDVÕQGD�JHUHNoHQLQ�PHGHQL�XVXO�KXNXNXPX]GDNL�|QHPLQH�GDLU�
ED]Õ�WHVSLWOHU�GH�\HU�DOPDNWDGÕU��0DKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕQÕQ�WDUDIODUÕQ�
LGGLD�YH�VDYXQPDODUÕQÕQ�GLNNDWH�DOÕQPDVÕQÕQ�ELU�VRQXFX�ROGX÷X�EHOLUWLOHUHN��JHUHNoHOL�
NDUDU�KDNNÕQÕQ�VDYXQPD�KDNNÕ\OD�ED÷ODQWÕVÕQD�LúDUHW�HGLOHQ�NDUDUGD��JHUHNoHQLQ�
NDPX�G�]HQL\OH�ED÷ODQWÕVÕQGDQ�GD�EDKVHGLOPLúWLU��$\UÕFD��NDUDUGD�³'HPRNUDWLN�
KXNXN�GHYOHWOHULQGH�JHUHNoH�VDGHFH�ELU�K�NP��WHPHOOHQGLUPHNOH�NDOPD]��LoHUL÷LQGHNL�
JHUoHNOLN�LOJLVL�LOH�LQVDQ��WRSOXP�YH�NDPXQXQ�K�NP�Q�NLúLOL÷LQGH��\DUJÕFÕ�YH�RQXQ�
HWNLQOL÷LQL�GHQHWOH\HUHN�DOÕúNDQOÕNODUÕQÕ�|UVHOH\HQ�ELU�URO��VWOHQLU” denilerek, gerekçenin 
NH\IL\HWL�HQJHOOHPH�YH��VW�GHUHFH�PDKNHPHOHULQFH�GHQHWLPH�RODQDN�VD÷ODPD�URO�QH�
GH�GH÷LQLOPLúWLU��'H÷HUOHQGLUPHOHUGHQ�GH�DQODúÕODFD÷Õ��]HUH��JHUHNoH�PHGHQL�XVXO�
KXNXNX�EDNÕPÕQGDQ�YD]JHoLOHPH]�QLWHOLNWH�RODQ�YH�GR÷UXGDQ�VDYXQPD�KDNNÕ\OD�
ED÷ODQWÕVÕ�EXOXQDQ�ELU�KXVXVWXU��*HUHN�GRNWULQ�JHUHNVH�GH�\DUJÕ�NDUDUODUÕ�JHUHNoHQLQ�
KXNXNXPX]GDNL�|QHPL�NRQXVXQGD�KHPILNLUGLU��

%X�oHUoHYHGH��ELU�7�UN�PDKNHPHVL� WDUDIÕQGDQ�JHUHNoHVL]�NDUDU�YHULOPHVLQLQ�
7�UN�KXNXNXQD�D\NÕUÕOÕN�WHúNLO�HGHFH÷L�DoÕNWÕU��3HNL�NDUDUÕ�YHUHQ�PDKNHPH�ELU�7�UN�
PDKNHPHVL�GH÷LO�GH�\DEDQFÕ�ELU��ONH�PDKNHPHVL\VH�EX�GXUXPXQ�7�UN�KkNLPLQLQ�
WDQÕPD�YH\D�WHQIL]�WDOHEL��]HULQGH�QH�úHNLOGH�ELU�HWNLVL�ROPDOÕGÕU"�dDOÕúPDPÕ]ÕQ�EXQGDQ�
VRQUDNL�NÕVPÕQGD�EX�VRUX\D�FHYDS�DUDQDFDNWÕU��

,9��*HUHNoHVL]�<DEDQFÕ�0DKNHPH�.DUDUODUÕQÕQ�7DQÕQPDVÕ�YH\D�7HQIL]LQH�
øOLúNLQ�<DUJÕ�.DUDUODUÕ

$��$ø+0�øoWLKDGÕ
gQFHOLNOH�EHOLUWPHN�JHUHNLU�NL�$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVL¶QGH��$ø+6��� 

NDUDUODUÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷L�\|Q�QGH�ELU�K�N�P�\HU�DOPDPDNWDGÕU��)DNDW��
$ø+0�WDUDIÕQGDQ�YHULOHQ�SHN�oRN�NDUDUGD��$ø+6�P����K�NP�Q�Q31�\DOQÕ]FD�K�N�PGH�
��� $YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVL��2QD\�.DQXQX�1XPDUDVÕ��������.DEXO�7DULKL��������������5*�����������������
31� $ø+6�P����K�NP��úX�úHNLOGHGLU��³����+HUNHV�GDYDVÕQÕQ��PHGHQL�KDN�YH�\�N�PO�O�NOHUL\OH�LOJLOL�X\XúPD]OÕNODU�\D�GD�FH]DL�

DODQGD�NHQGLVLQH�\|QHOWLOHQ�VXoODPDODUÕQ�HVDVÕ�NRQXVXQGD�NDUDU�YHUHFHN�RODQ��\DVD\OD�NXUXOPXú��ED÷ÕPVÕ]�YH�WDUDIVÕ]�ELU�
PDKNHPH�WDUDIÕQGDQ��NDPX\D�DoÕN�RODUDN�YH�PDNXO�ELU�V�UH�LoLQGH�J|U�OPHVLQL�LVWHPH�KDNNÕQD�VDKLSWLU��.DUDU�DOHQv�RODUDN�
YHULOLU��$QFDN��GHPRNUDWLN�ELU�WRSOXP�LoLQGH�DKODN��NDPX�G�]HQL�YH\D�XOXVDO�J�YHQOLN�\DUDUÕQD��N�o�NOHULQ�oÕNDUODUÕ�YH\D�
ELU�GDYD\D�WDUDI�RODQODUÕQ�|]HO�KD\DWODUÕQÕQ�JL]OLOL÷L�JHUHNWLUGL÷LQGH�YH\DKXW��DOHQL\HWLQ�DGLO�\DUJÕODPD\D�]DUDU�YHUHELOHFH÷L�
NLPL�|]HO�GXUXPODUGD�YH�PDKNHPHFH�EXQXQ�NDoÕQÕOPD]�RODUDN�GH÷HUOHQGLULOGL÷L�|Oo�GH��GXUXúPD�VDORQX�W�P�GDYD�V�UHVLQFH�
YH\D�NÕVPHQ�EDVÕQD�YH�GLQOH\LFLOHUH�NDSDWÕODELOLU������%LU�VXo�LOH�LWKDP�HGLOHQ�KHUNHV��VXoOXOX÷X�\DVDO�RODUDN�VDELW�ROXQFD\D�
NDGDU�PDVXP�VD\ÕOÕU������%LU�VXo�LOH�LWKDP�HGLOHQ�KHUNHV�DúD÷ÕGDNL�DVJDUL�KDNODUD�VDKLSWLU��D��.HQGLVLQH�NDUúÕ�\|QHOWLOHQ�
VXoODPDQÕQ�QLWHOL÷L�YH�VHEHELQGHQ�HQ�NÕVD�V�UHGH��DQODGÕ÷Õ�ELU�GLOGH�YH�D\UÕQWÕOÕ�RODUDN�KDEHUGDU�HGLOPHN��E��6DYXQPDVÕQÕ�
KD]ÕUODPDN�LoLQ�JHUHNOL�]DPDQ�YH�NROD\OÕNODUD�VDKLS�ROPDN��F��.HQGLVLQL�EL]]DW�VDYXQPDN�YH\D�VHoHFH÷L�ELU�P�GDILQLQ�
\DUGÕPÕQGDQ�\DUDUODQPDN��H÷HU�DYXNDW�WXWPDN�LoLQ�JHUHNOL�PDGGv�RODQDNODUGDQ�\RNVXQ�LVH�YH�DGDOHWLQ�\HULQH�JHOPHVL�
LoLQ�JHUHNOL�J|U�OG�÷�QGH��UHVHQ�DWDQDFDN�ELU�DYXNDWÕQ�\DUGÕPÕQGDQ��FUHWVL]�RODUDN�\DUDUODQDELOPHN��G��øGGLD�WDQÕNODUÕQÕ�
VRUJX\D�oHNPHN�YH\D�oHNWLUPHN��VDYXQPD�WDQÕNODUÕQÕQ�GD�LGGLD�WDQÕNODUÕ\OD�D\QÕ�NRúXOODU�DOWÕQGD�GDYHW�HGLOPHOHULQLQ�YH�
GLQOHQPHOHULQLQ�VD÷ODQPDVÕQÕ�LVWHPHN��H��0DKNHPHGH�NXOODQÕODQ�GLOL�DQODPDGÕ÷Õ�YH\D�NRQXúDPDGÕ÷Õ�WDNGLUGH�ELU�WHUF�PDQÕQ�
\DUGÕPÕQGDQ��FUHWVL]�RODUDN�\DUDUODQPDN”.

� $ø+6¶LQ�J�QFHO�7�UNoH�WHUF�PHVL�LoLQ�EN]���KWWSV���ZZZ�HFKU�FRH�LQW�GRFXPHQWV�FRQYHQWLRQBWXU�SGI!�(ULúLP�7DULKL����
$÷XVWRV������

https://www.echr.coe.int/documents/convention_tur.pdf
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VD\ÕODQ�KDOOHUOH�VÕQÕUOÕ�úHNLOGH�\RUXPODQPDPDVÕ�JHUHNWL÷L�YH�KHP�FH]D�KHP�GH�KXNXN�
\DUJÕODPDODUÕ�EDNÕPÕQGDQ�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕQÕQ�V|]�NRQXVX�
K�N�PGH�J�YHQFH�DOWÕQD�DOÕQDQ�DGLO�\DUJÕODQPD�KDNNÕQÕQ�ELU�SDUoDVÕ�ROGX÷X�NDEXO�
HGLOPLúWLU��.

$ø+0��JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WHQIL]�HGLOLS�HGLOHPH\HFH÷LQH�
LOLúNLQ�EXJ�QH�NDGDU�KHUKDQJL�ELU�NDUDU�YHUPHPLúWLU��.RQXPX]�DoÕVÕQGDQ� ÕúÕN�
WXWXODELOHFHN�HQ�|QHPOL�$ø+0�LoWLKDGÕ��0DKNHPH¶QLQ������\ÕOÕQGD�YHUGL÷L�3HOOHJULQL�
Y�øWDO\D�NDUDUÕGÕU33��6|]�NRQXVX�NDUDU��WDUDI�GHYOHWOHUH�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�
WDQÕQPDPDVÕ�YH\D�WHQIL]�HGLOPHPHVL�\|Q�QGH�SR]LWLI�\�N�PO�O�NOHU�\�NOHQHELOHFH÷LQLQ�
NDEXO�HGLOGL÷L�LON�$ø+0�NDUDUÕ�ROPDVÕ�LWLEDUL\OH�ROGXNoD�|QHPOLGLU34. Kararda Vatikan 
PDKNHPHVL�WDUDIÕQGDQ�NDGÕQÕQ�VDYXQPD�KDNNÕQÕ�HWNLQ�úHNLOGH�NXOODQPDVÕQD�LPNkQ�
WDQÕQPDGDQ�YHULOHQ�HYOLOL÷LQ�IHVKL�NDUDUÕQÕQ�øWDO\DQ�PDKNHPHVL�WDUDIÕQGDQ�WDQÕQPDVÕ�
LQFHOHQPLúWLU��.DUDUGD�HYOLOL÷LQ�IHVKL�NDUDUÕQÕ�YHUHQ�9DWLNDQ�PDKNHPHVLQLQ�$ø+6�P��
��LOH�J�YHQFH�DOWÕQD�DOÕQDQ�DGLO�\DUJÕODQPD�KDNNÕQD�ULD\HW�HGLS�HWPHGL÷LQLQ�WDQÕPD�
GDYDVÕQÕQ�J|U�OG�÷��øWDO\DQ�PDKNHPHVL�WDUDIÕQGDQ�GHQHWOHQPHVL�JHUHNWL÷L��EX�GHQHWLPL�
\DSPD\DQ�øWDO\DQ�PDKNHPHVLQLQ�DGLO�\DUJÕODPD�KDNNÕQÕ�EL]]DW�NHQGLVLQLQ�LKOkO�HWWL÷L��
VRQXFXQD�YDUÕOPÕúWÕU35��%X�NDUDU36�LOH�$ø+0��WDUDI�GHYOHWOHULQ�$ø+6�P���¶\D�NHQGL�
PDKNHPHOHULQGH�\�U�W�OHQ�\DUJÕODPDODUGD�ULD\HW�HWPH�\�N�PO�O�NOHUL��³GR÷UXGDQ�
HWNL´�YH\D�³GR÷UXGDQ�NRUXPD´��EXOXQGX÷X�JLEL��\DEDQFÕ��ONH�PDKNHPHOHULQFH�EX�
K�N�P�LKOkO�HGLOHUHN�YHULOHQ�NDUDUODUÕQ�WDQÕQPDVÕ�YH\D�WHQIL]L�WDOHSOHULQL�UHGGHWPH�
\|Q�QGH�GH�\�N�PO�O�NOHUL�EXOXQGX÷XQD��³GROD\OÕ�HWNL´�YH\D�³GROD\OÕ�NRUXPD´37) 

��� %X�\|QGH�EN]��&XQLEHUWL��Q���������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������$úoÕR÷OX��Q���������+X\VDO��Q���������$OS��Q�����
�����7�UNPHQ��Q�����������(UVHQ�3HUoLQ��Q���������'HPLUNRO��Q���������%HNUL��Q���������$ø+0�WDUDIÕQGDQ�KD]ÕUODQDQ�$YUXSD�
øQVDQ�+DNODUÕ�6|]OHúPHVL¶QLQ����0DGGHVLQH�øOLúNLQ�5HKEHU´�EDúOÕNOÕ�LoWLKDW�UHKEHULQGH�GH�\DUJÕ�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕ�
JHUH÷LQH�DoÕN�ELU�úHNLOGH�\HU�YHULOPLúWLU��EN]��$YUXSD�øQVDQ�+DNODUÕ�0DKNHPHVL��µ$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVL¶QLQ����
0DGGHVLQH�øOLúNLQ�5HKEHU��$GLO�<DUJÕODQPD�+DNNÕ��0HGHQL�+XNXN�<|Q��¶��$YUXSD�øQVDQ�+DNODUÕ�0DKNHPHVL�����$÷XVWRV�
�������KWWSV���HFKU�FRH�LQW�'RFXPHQWV�*XLGHB$UWB�B785�SGI!�(ULúLP�7DULKL����$÷XVWRV��������������%X�\|QGHNL�ED]Õ�
$ø+0�NDUDUODUÕ�LoLQ�EN]��7D[TXHW�Y�%HOJLXP�$SS�QR���������(&W+5�����1RYHPEHU��������-RNHOD�Y�)LQODQG�$SS�QR����������
�(&W+5�����0D\��������+LUYLVDDUL�Y�)LQODQG�$SS�QR�����������(&W+5�����6HSWHPEHU��������+LJJLQV�DQG�RWKHUV�Y�)UDQFH 
$SS�QR�����������(&W+5�����)HEUXDU\��������5XL]�7RULMD�Y�6SDLQ�$SS�QR�����������(&W+5�����'HFHPEHU��������Van de 
+XUN�Y�WKH�1HWKHUODQGV�$SS�QR�����������(&W+5�����$SULO��������+DGMLDQDVWDVVLRX�Y�*UHHFH�$SS�QR�����������(&W+5��
���'HFHPEHU��������KWWSV���KXGRF�HFKU�FRH�LQW!�(ULúLP�7DULKL����$÷XVWRV������

33 3HOOHJULQL�Y�,WDO\�$SS�QR�����������(&W+5�����-XO\��������KWWSV���KXGRF�HFKU�FRH�LQW!�(ULúLP�7DULKL����$÷XVWRV������
34� 6DUÕ|]�%�\�NDOS��Q���������
35 3HOOHJULQL�Y�,WDO\ (n 33) para 47-48.
36� $ø+0¶LQ�WDQÕPD�YH�WHQIL]�GDYDODUÕ�EDNÕPÕQGDQ�GROD\OÕ�HWNL\H�K�NPHWWL÷L�LON�NDUDU�3HOOHJULQL�Y�øWDO\D�NDUDUÕ�ROPDNOD�EHUDEHU��

EX�NDUDUGDQ�|QFH�GH������WDULKOL�'UR]G�YH�-DQRXVHN�Y�)UDQVD�YH�øVSDQ\D�NDUDUÕQGD�+kNLP�0DWVFKHU¶LQ�oR÷XQOXN�J|U�ú�Q�Q�
JHUHNoHVLQH�NDWÕOPDGÕ÷ÕQÕ�EHOLUWL÷L�NDUúÕ�R\�\D]ÕVÕQGD�$ø+6�P����K�NP�Q�Q�LKOkOL�WHúNLO�HGHQ�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQ�
WDQÕQPDVÕ�YH\D�WHQIL]LQLQ�GH��\H�GHYOHWLQ�VRUXPOXOX÷XQX�GR÷XUDELOHFH÷LQH�GH÷LQLOPLúWLU��'R÷UXGDQ�WDQÕPD�YH\D�WHQIL]H�
LOLúNLQ�ROPD\DQ�EX�NDUDUGD��WDQÕPD�YH�WHQIL]�NDUDUÕ�GROD\ÕVÕ\OD�GHYOHWOHULQ�VRUXPOXOX÷XQXQ�GR÷PDVÕ��$ø+6�P����LKOkOLQLQ�DoÕN�
ELU�LKOkO�ROPDVÕ�úDUWÕQD�ED÷ODQPÕúWÕU��6|]�NRQXVX�NDUDU�LoLQ�EN]��'UR]G�DQG�-DQRXVHN�Y�)UDQFH�DQG�6SDLQ�$SS�QR����������
�(&W+5�����-XQH��������KWWSV���KXGRF�HFKU�FRH�LQW!�(ULúLP�7DULKL����$÷XVWRV������

37 6DUÕ|]�%�\�NDOS��WDQÕPD�YH�WHQIL]�\DUJÕODPDODUÕQGD�WDUDI�GHYOHWOHULQ�\�N�PO�O�÷�Q�Q�NHQGL�\DUJÕ�RUJDQODUÕQÕQ�LúOHYLQH�
LOLúNLQ�ROPDVÕ�NDUúÕVÕQGD��EXUDGD�GROD\OÕ�GH÷LO�GR÷UXGDQ�ELU�LKOkO�EXOXQGX÷XQX�GLOH�JHWLUPHNWHGLU��%X�J|U�ú�LoLQ�EN]��6DUÕ|]�
%�\�NDOS��Q�������������

https://echr.coe.int/Documents/Guide_Art_6_TUR.pdf
https://hudoc.echr.coe.int/
https://hudoc.echr.coe.int/
https://hudoc.echr.coe.int/
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K�NPHWPLú38�ROPDNWDGÕU39��.DUDU��GR÷UXGDQ�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�
WDQÕQPDVÕ�YH\D� WHQIL]LQH� LOLúNLQ�ROPDPDNOD�EHUDEHU�� WHQIL]�PDKNHPHOHULQH�KHU�
KDO�NkUGD�WDQÕQPDVÕ�YH\D�WHQIL]L�WDOHS�HGLOHQ�NDUDUÕQ�$ø+6�LOH�J�YHQFH�DOWÕQD�DOÕQDQ�
WHPHO�KDN�YH�|]J�UO�NOHUL�LKOkO�HGLS�HWPHGL÷LQL�GHQHWOHPH�\�N�PO�O�÷��JHWLUPHNWHGLU�
YH�EX�\�N�PO�O�÷�Q�NDSVDPÕQD�JHUHNoHVL]�NDUDUODU�GD�KLo�ú�SKHVL]�GkKLOGLU��.

$ø+0�LoWLKDWODUÕQGD�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕQÕQ�DGLO�\DUJÕODQPD�
KDNNÕ�NDSVDPÕQGD�J|U�OG�÷��GH�J|]�|Q�QGH�EXOXQGXUXOXUVD��3HOOHJULQL�Y�øWDO\D�NDUDUÕ�
ÕúÕ÷ÕQGD�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH�WHQIL]L�DoÕVÕQGDQ�
$ø+0¶LQ�ROXPVX]�ELU�\DNODúÕP�L]OH\HFH÷L�G�ú�Q�OHELOLU41��%XQXQOD�EHUDEHU��$ø+0�
LoWLKDWODUÕQGD�JHUHNoHOL�NDUDU�KDNNÕQD�\|QHOLN�\DNODúÕP��EX�KDNNÕQ�WDUDI�GHYOHWOHU�
DoÕVÕQGDQ�ED÷ÕPVÕ]�ELU�\�N�PO�O�N�ROPDGÕ÷Õ�YH�DGLO�\DUJÕODQPD�KDNNÕQÕQ�ELU�XQVXUX�
RODUDN�GH÷HUOHQGLULOPHVL�JHUHNWL÷L�\|Q�QGHGLU����%X�QHGHQOH��JHUHNoHVL]�YHULOHQ�KHU�
NDUDUÕQ�GR÷UXGDQ�DGLO�\DUJÕODQPD�KDNNÕQÕQ�LKOkOL�WHúNLO�HGHFH÷LQLQ�V|\OHQHPH\HFH÷L�
GH�VDYXQXOPXúWXU43��%X�J|U�úWHNL�ELU�\D]DU��$%$'¶ÕQ�7UDGH�$JHQF\�/WG�Y�6HUDPLFR�
,QYHVWPHQWV�/WG44�NDUDUÕQGDQ�KDUHNHW�HWPHNWHGLU45��<D]DU��V|]�NRQXVX�NDUDUGD�$%$'¶ÕQ�
ELU��\H�GHYOHW�PDKNHPHVLQFH�YHULOHQ�JHUHNoHVL]�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�
DGLO�\DUJÕODQPD�KDNNÕQÕ�D\UÕFD�LKOkO�HWPHGL÷L�P�GGHWoH�GL÷HU��\H�GHYOHWOHUGH�WHQIL]�
HGLOHELOHFH÷LQH�K�NPHGLOGL÷LQH�LúDUHW�HWPHNWH�YH��\HOHULQLQ�WDPDPÕ�$ø+6¶H�WDUDI�RODQ�
$YUXSD�%LUOL÷L¶QLQ�\DUJÕ�PDNDPÕQFD�YHULOHQ�EX�NDUDU�LOH�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�
NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQLQ�WHN�EDúÕQD�DGLO�\DUJÕODQPD�KDNNÕQD�YH�GROD\ÕVÕ\OD�
NDPX�G�]HQLQH�ELU�D\NÕUÕOÕN�WHúNLO�HWPHGL÷LQLQ�NDEXO�HGLOGL÷LQL�EHOLUWPHNWHGLU46��%X�
NDUDUD�DúD÷ÕGD�GDKD�D\UÕQWÕOÕ�RODUDN�GH÷LQLOHFHNWLU�

%��$%$'�øoWLKDGÕ
*HUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQLQ�P�PN�Q�ROXS�

ROPDGÕ÷Õ�PHVHOHVL��EXJ�QH�NDGDU�KLoELU�$ø+0�LoWLKDGÕQGD�HOH�DOÕQPDPÕú�ROPDNOD�
EHUDEHU��$%$'�LoWLKDWODUÕQGD�NHQGLVLQH�\HU�EXOPXú�ELU�NRQXGXU�������WDULKLQGH�YHULOHQ�
7UDGH�$JHQF\�/WG�Y�6HUDPLFR�,QYHVWPHQWV�/WG�NDUDUÕ��NRQX\D�GDLU�$YUXSD�%LUOL÷L�
KXNXNXQXQ�\DNODúÕPÕQÕ�J|VWHUPHVL�DoÕVÕQGDQ�|QHP�DU]�HWPHNWHGLU�

38� 'ROD\OÕ�NRUXPDQÕQ�LON�NH]�X\JXODQGÕ÷Õ�$ø+0�NDUDUÕ�6RHULQJ�Y�%LUOHúLN�.UDOOÕN�NDUDUÕGÕU��.DYUDPÕQ�VÕQÕU�GÕúÕ�HGLOPHPH�
KDNNÕ�ED÷ODPÕQGD�X\JXODPD�DODQÕ�EXOGX÷X�EX�NDUDU�LoLQ�EN]��6RHULQJ�Y�WKH�8QLWHG�.LQJGRP�$SS�QR�����������(&W+5����
-XO\��������KWWSV���KXGRF�HFKU�FRH�LQW!�(ULúLP�7DULKL����$÷XVWRV������

39� &XQLEHUWL��Q������������6DUÕ|]�%�\�NDOS��Q����������(UVHQ�3HUoLQ��Q���������--�)DZFHWW��µ7KH�,PSDFW�RI�$UWLFOH������RI�WKH�
(&+5�RQ�3ULYDWH�,QWHUQDWLRQDO�/DZ¶��������������,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�/DZ�4XDUWHUO\��������

��� 'HPLUNRO��Q��������
41� %X�\|QGH�EN]��&XQLEHUWL��Q���������(UVHQ�3HUoLQ��Q��������
��� &XQLEHUWL��Q���������'HPLUNRO��Q��������
43� *�YHQ��Q����������'HPLUNRO��Q��������
44� &DVH�&��������7UDGH�$JHQF\�/WG�Y�6HUDPLFR�,QYHVWPHQWV�/WG��(&-���������������KWWSV���HXU�OH[�HXURSD�HX�OHJDO�FRQWHQW�

(1�7;7�"XUL &(/(;��$�����&-����!�(ULúLP�7DULKL����$÷XVWRV������
45 Demirkol (n 11) 76.
46 Demirkol (n 11) 76.

https://hudoc.echr.coe.int/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62010CJ0619
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62010CJ0619
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�����WDULKOL�EX�NDUDU��ELU�øQJLOL]�PDKNHPHVLQFH�JÕ\DEL�NDUDU�XVXO��L]OHQHUHN�YHULOHQ�
ELU�NDUDUÕQ�/HWRQ\D�PDKNHPHOHULQGH�WHQIL]L�WDOHELQL�NRQX�DOPDNWDGÕU��6HUDPLFR 
,QYHVWPHQWV�/WG�WDUDIÕQGDQ�7UDGH�$JHQF\ Ltd�DOH\KLQH�øQJLOL]�PDKNHPHOHULQGH�DoÕODQ�
DODFDN�GDYDVÕ��7UDGH�$JHQF\�/WG¶QLQ�GDYD\D�NDWÕOPDPDVÕ��]HULQH�GDYDOÕQÕQ�JÕ\DEÕQGD�
ELU�NDUDU�YHULOPHVL�VXUHWL\OH�VRQXoODQPÕú�YH�GDYDOÕQÕQ�GDYDFÕ\D������������SRXQG�
|GHPHVLQH�NDUDU�YHULOPLúWLU47��'DYDFÕ�6HUDPLFR�,QYHVWPHQWV�/WG��EX�NDUDUÕQ�WHQIL]L�
LoLQ�/HWRQ\D�PDKNHPHOHULQGH�GDYD�DoPÕúWÕU48��øON�GHUHFH�PDKNHPHVL�WDUDIÕQGDQ�WHQIL]�
WDOHEL�NDEXO�HGLOPLú��GDYDOÕQÕQ�LVWLQDI�WDOHEL�GH�UHGGHGLOPLúWLU49��'DYDOÕ��øQJLOWHUH¶GH�
DoÕODQ�GDYD�KDNNÕQGD�NHQGLVLQH�ELOJL�YHULOPHGL÷L�YH�YHULOHQ�NDUDUÕQ�JHUHNoHVL]�
ROPDVÕ�QHGHQL\OH��/HWRQ\D�NDPX�G�]HQLQH�D\NÕUÕOÕN�QHGHQL\OH�WHQIL]�WDOHELQLQ�
UHGGHGLOPHVL�JHUHNWL÷LQL�LOHUL�V�UHUHN�LON�GHUHFH�PDKNHPHVL�NDUDUÕ�DOH\KLQH�WHP\L]�
EDúYXUXVXQGD�EXOXQPXúWXU��. Letonya Temyiz Mahkemesi ($XJVWƗNƗV�WLHVDV�6HQƗWV) 
LVH�/HWRQ\D�NDPX�G�]HQL�LOH�$ø+6�P����YH�EXQXQ�$YUXSD�%LUOL÷L¶QGHNL�NDUúÕOÕ÷Õ�RODQ�
$YUXSD�%LUOL÷L�7HPHO�+DNODU�%LOGLUJHVL51 m. 47���DUDVÕQGD�ELU�LOLúNL�EXOXQGX÷XQX�YH�
$ø+0¶LQ�$ø+6�P���¶\Õ�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷L�úHNOLQGH�
\RUXPODGÕ÷ÕQÕ�EHOLUWWLNWHQ�VRQUD��GDYDQÕQ�HVDVÕQD�JLULOPHGHQ�GDYDOÕQÕQ�JÕ\DEÕQGD�
ELU�NDUDU�YHULOPHVLQLQ�$YUXSD�%LUOL÷L�7HPHO�+DNODU�%LOGLUJHVL�P����¶\H�D\NÕUÕ�ROXS�
ROPDGÕ÷Õ�YH�R�WDULKWH�\�U�UO�NWH�RODQ�%U�NVHO�,�7�]�÷�53�P�����DQODPÕQGD�NDPX�
G�]HQLQH�D\NÕUÕOÕN�GROD\ÕVÕ\OD�ELU�WHQIL]�HQJHOL�WHúNLO�HGLS�HWPHGL÷L�NRQXVXQGD�
$%$'¶D�EDúYXUPXúWXU54��.RQX\D�GDLU�J|U�ú�QH�EDúYXUXODQ�øQJLOWHUH�+�N�PHWL��
V|]�NRQXVX�\DUJÕODPD�SURVHG�U��L]OHQHUHN�ELU�NDUDU�YHULOHELOPHVL�LoLQ�|QFHOLNOH�
GDYDFÕQÕQ�WDOHELQL�GHWD\OÕ�ELU�úHNLOGH�RUWD\D�NR\DQ�ELU�GDYD�GLOHNoHVL�YH�GHOLOOHUL\OH�
GDYD�DoPDVÕ��EX�EHOJHOHULQ�GDYDOÕ\D�WHEOL÷�HGLOPHVL��GDYDOÕQÕQ�LVH�NHQGLVLQH�NDUúÕ�
DoÕODQ�EX�GDYDGDQ�KDEHUGDU�ROPDVÕQD�NDUúÕQ�GDYD\D�NDWÕOPDPDVÕ�YH\D�NHQGLVLQH�
EHOLUWLOHQ�V�UH�LoHULVLQGH�GDYD\D�NDWÕODFD÷Õ�NRQXVXQGD�PDKNHPH\L�ELOJLOHQGLUPHPHVL�
úDUWODUÕQÕQ�VD÷ODQPDVÕ�JHUHNWL÷LQL�LIDGH�HWPLúWLU55. 

47 7UDGH�$JHQF\�/WG�Y�6HUDPLFR�,QYHVWPHQWV�/WG (n 44) para 16.
48 ibid para 17.
49 ibid para 18-19.
�� ibid�SDUD����
51� &KDUWHU�RI�)XQGDPHQWDO�5LJKWV�RI�WKH�(XURSHDQ�8QLRQ�>����@�2-�&�������
��� ³(WNLOL�+XNXNL�ELU�<ROD�%DúYXUPD�YH�$GLO�<DUJÕODQPD�+DNNÕ´�EDúOÕNOÕ�K�NP�Q�7�UNoH�WHUF�PHVL�úX�úHNLOGHGLU��³����%LUOLN�

KXNXNX�WDUDIÕQGDQ�WHPLQDW�DOWÕQD�DOÕQPÕú�RODQ�KDNODUÕ�YH�|]J�UO�NOHUL�LKODO�HGLOHQ�KHUNHV��EX�PDGGHGH�EHOLUWLOHQ�úDUWODUD�
X\JXQ�RODUDN�ELU�PDKNHPHGH�KXNXNL�\ROD�EDúYXUPD�KDNNÕQD�VDKLSWLU�

����+HUNHV��GDKD�|QFHGHQ�\DVD�LOH�WHVLV�HGLOPLú�ED÷ÕPVÕ]�YH�WDUDIVÕ]�ELU�PDKNHPHGH�PDNXO�ELU�V�UH�LoLQGH�\DSÕODFDN�DGLO�YH�
NDPX\D�DoÕN�ELU�GXUXúPD�\DSÕOPDVÕ�KDNNÕQD�VDKLSWLU��+HUNHV��NHQGLVLQH�ELOJL�YHULOPHVL��VDYXQXOPDVÕ�YH�WHPVLO�HGLOPHVL�
IÕUVDWÕQD�VDKLS�ROPDOÕGÕU�

����*HUHNOL�LPNDQODUD�VDKLS�ROPD\DQ�KHUNHVH��EX�\DUGÕPÕQ�DGDOHWH�HWNLQ�ELU�úHNLOGH�XODúÕOPDVÕQÕQ�VD÷ODQPDVÕ�LoLQ�JHUHNOL�ROPDVÕ�
NRúXOX�LOH�KXNXNL�\DUGÕP�VD÷ODQDFDNWÕU�´�%LOGLUJH¶QLQ�7�UNoH�WHUF�PHVL�LoLQ�EN]���KWWSV���ZZZ�DYUXSD�LQIR�WU�WU�DYUXSD�
ELUOLJL�WHPHO�KDNODU�ELOGLUJHVL����!�(ULúLP�7DULKL����$UDOÕN������

53� &RXQFLO�5HJXODWLRQ��(&��1R���������RI����'HFHPEHU������RQ�-XULVGLFWLRQ�DQG�WKH�5HFRJQLWLRQ�DQG�(QIRUFHPHQW�RI�
-XGJPHQWV�LQ�&LYLO�DQG�&RPPHUFLDO�0DWWHUV�>����@�2-�/���

54 7UDGH�$JHQF\�/WG�Y�6HUDPLFR�,QYHVWPHQWV�/WG��Q�����SDUD�������
55 ibid para 56.

https://www.avrupa.info.tr/tr/avrupa-birligi-temel-haklar-bildirgesi-708
https://www.avrupa.info.tr/tr/avrupa-birligi-temel-haklar-bildirgesi-708
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$%$'��V|]�NRQXVX�JÕ\DEL�NDUDU�XVXO�Q�Q�KÕ]OÕ��HWNLQ�YH�PDVUDIVÕ]�ELU�úHNLOGH�
LWLUD]D�X÷UDPDPÕú�DODFDNODUÕQ�WDKVLOL�DPDFÕ\OD�LKGDV�HGLOGL÷LQL�WH\LW�HWPLú�YH�EX�
DPDFD�XODúÕODELOPHVL�KHGHILQLQ�NDUDUODUÕQ�JHUHNoHOL�ROPDVÕ�úDUWÕQGDQ�D\UÕOPD\Õ�GD�
KDNOÕ�oÕNDUDELOHFH÷LQL�LIDGH�HWPLúWLU56��0DKNHPH��EXQXQOD�EHUDEHU��XODúÕOPD\D�oDOÕúÕODQ�
EX�DPDo�LOH�DGLO�\DUJÕODQPD�KDNNÕ�NÕVÕWODPDVÕ�DUDVÕQGD�ELU�RUDQWÕVÕ]OÕN�EXOXQPDPDVÕ�
JHUHNWL÷LQL�YH�WHQIL]�PDKNHPHVLQLQ�GH�EXQX�NRQWURO�HWPHVL�JHUHNWL÷LQL�GLOH�JHWLUPLúWLU57. 
$%$'¶D�J|UH��NDUDUODUÕQ�JHUHNoHOL�ROPDVÕ�úDUWÕQÕQ�NDSVDPÕ�NDUDUODUÕQ�QLWHOL÷LQH�J|UH�
GH÷LúHELOLU�YH�WHQIL]�PDKNHPHVLQLQ�KHU�VRPXW�ROD\GD�GDYDOÕQÕQ�NDUDUD�NDUúÕ�HWNLQ�
ELU�úHNLOGH�HOYHULúOL�NDQXQ�\ROODUÕQD�EDúYXUX�LPNkQÕQD�VDKLS�ROXS�ROPDGÕ÷ÕQÕ�D\UÕFD�
incelemesi gerekmektedir58��%X�NDSVDPGD�$%$'¶D�J|UH�/HWRQ\D�PDKNHPHVLQLQ�GH�
7UDGH�$JHQF\�/WG’nin 6HUDPLFR�,QYHVWPHQWV�/WG¶nin dava dilekçesinden ve verilen 
NDUDUD�NDUúÕ� EDúYXUXODELOHFHN�NDQXQ�\ROODUÕQGDQ�KDEHUGDU�ROXS�ROPDGÕ÷ÕQÕ� YH�
KDEHUGDUVD�EXQXQ�QH�NDSVDPGD�ROGX÷XQX�LQFHOHPHVL�JHUHNPHNWHGLU59. Mahkeme, en 
VRQ�RODUDN�LVH�HVDVD�GDLU�KLoELU�LQFHOHPH�LoHUPH\HQ�YH�GDYDOÕQÕQ�JÕ\DEÕQGD�YHULOPLú�ELU�
\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�DQFDN�GDYDOÕQÕQ�$YUXSD�%LUOL÷L�7HPHO�+DNODU�%LOGLUJHVL�P��
����¶GH�J�YHQFH�DOWÕQD�DOÕQDQ�VDYXQPD�KDNNÕQÕ�DoÕN�YH�RUDQWÕVÕ]�ELU�úHNLOGH�NÕVÕWODGÕ÷Õ�
GXUXPGD��HWNLQ�ELU�úHNLOGH�HOYHULúOL�NDQXQ�\ROODUÕQD�EDúYXUPD�LPNkQÕQÕ�RUWDGDQ�
NDOGÕUPDVÕ�QHGHQL\OH�WHQIL]LQLQ�UHGGHGLOHELOHFH÷L�VRQXFXQD�YDUPÕúWÕU��.

*|U�OHELOHFH÷L��]HUH��$%$'�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�
YH�WHQIL]L�NRQXVXQGD�NDWHJRULN�ELU�\DNODúÕP�L]OHPHPLú�YH��\H�GHYOHW�PDKNHPHVLQFH�
YHULOHQ�JHUHNoHVL]�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�WHQIL]LQLQ�UHGGL�LoLQ�DGLO�\DUJÕODQPD�
KDNNÕQÕ�D\UÕFD�LKOkO�HWPHVL�JHUHNWL÷LQL�LIDGH�HWPLúWLU��%X�GXUXPGD��KHU�VRPXW�ROD\GD�
�\H�GHYOHW�PDKNHPHOHUL��GDYDOÕQÕQ�GDYDGDQ�YH�GDYD�GLOHNoHVLQGHQ�KDEHULQLQ�ROXS�
ROPDGÕ÷ÕQÕ�YH� VDYXQPD�KDNNÕQÕ�NXOODQPDPDVÕQÕQ�GDYDOÕQÕQ�NHQGL� WHUFLKL�ROXS�
ROPDGÕ÷ÕQÕ�LQFHOHPHOLGLU61��2�KDOGH��ELU�PDKNHPH�NDUDUÕQ�VDOW�JHUHNoHVL]�ROPDVÕ��
R�NDUDUÕQ�WHQIL]LQLQ�UHGGL�LoLQ�\HWHUOL�ELU�VHEHS�GH÷LOGLU�YH��\H�GHYOHW�PDKNHPHOHUL�
WDUDIÕQGDQ�JHUHNoHVL]�RODUDN�YHULOHQ�PDKNHPH�NDUDUODUÕ�GDYDOÕQÕQ�VDYXQPD�KDNNÕQD�
ULD\HW�HWWL÷L�|Oo�GH�GL÷HU��\H�GHYOHWOHUGH�WHQIL]�HGLOHELOHFHNWLU��.

&��)UDQVÕ]�YH�øVYLoUH�+XNXNODUÕ
*HUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]L��NDUúÕODúWÕUPDOÕ�

KXNXNWD�GD�WDUWÕúÕODQ�ELU�NRQX�ROPXúWXU��*�Q�P�]GH�)UDQVÕ]�KXNXNXQGD�NDEXO�J|UHQ�
DQOD\Õú��JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH�WHQIL]LQLQ�EHOOL�úDUWODU�

56 ibid para 57-58.
57 ibid para 59.
58 ibid�SDUD����
59 ibid para 61.
�� ibid�SDUD����
61� *HHUW�YDQ�&DOVWHU��(XURSHDQ�3ULYDWH�,QWHUQDWLRQDO�/DZ���QG�HGQ��+DUW�����������
��� $\QÕ�\|QGH�EN]��'HPLUNRO��Q��������
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GDKLOLQGH�P�PN�Q�ROGX÷X�\|Q�QGHGLU63��dHúLWOL��ONH�PDKNHPHOHUL�WDUDIÕQGDQ�YHULOHQ�
JHUHNoHVL]�NDUDUODUÕQ�WDQÕQPDVÕ�YH\D�WHQIL]L�WDOHSOHUL\OH�NDUúÕODúDQ�)UDQVÕ]�<�NVHN�
Mahkemesi (&RXU�GH�&DVVDWLRQ), eksik olan gerekçenin yerini tutacak nitelikte muadil 
ELU�EHOJHQLQ�VXQXOPDVÕ�GXUXPXQGD�JHUHNoHVL]�PDKNHPH�NDUDUODUÕQÕQ�NDPX�G�]HQLQH�
D\NÕUÕOÕN�WHúNLO�HWPH\HFH÷L�YH�EX�oHUoHYHGH�GH�EXQODUÕQ�WDQÕQPDVÕ�YH�WHQIL]LQLQ�
P�PN�Q�RODELOHFH÷L�\|Q�QGH�NDUDUODU�YHUPLúWLU64. Hangi belgelerin gerekçenin 
\HULQL�WXWDFD÷Õ�NRQXVXQGD�PDKNHPHFH�YHULOPLú�QHW�ELU�WDQÕP�EXOXQPDPDNWDGÕU65 ve 
WHQIL]�KkNLPOHULQLQ�EX�NRQXGD�JHQLú�ELU�WDNGLU�\HWNLVL�ROGX÷X�LIDGH�HGLOPHNWHGLU66. 
$QFDN�<�NVHN�0DKNHPH�LoWLKDWODUÕ�LQFHOHQGL÷LQGH�EDúWD�GDYD�GLOHNoHVL�ROPDN��]HUH�
HVDV�\DUJÕODPDGD�NDUDUÕ�YHUHQ�PDKNHPH\H�VXQXODQ�EHOJHOHU67�LOH�NDUDUÕQ�YHULOGL÷L�
PDKNHPHFH�YHULOPLú�YH�NRQX\OD�ED÷ODQWÕOÕ�RODQ�JHUHNoHOL�NDUDUODUÕQ68 gerekçenin yerini 
WXWDELOHFHN�EHOJHOHU�RODUDN�GH÷HUOHQGLULOGL÷L�J|U�OPHNWHGLU��

øVYLoUH� KXNXNXQGDNL� X\JXODPD� GD� EX� GR÷UXOWXGDGÕU69. Federal Mahkeme 
(%XQGHVJHULFKW�7ULEXQDO�IpGpUDO��SHN�oRN�NDUDUÕQGD�ELU�PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�
ROPDVÕQÕQ�WHN�EDúÕQD�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWPH\HFH÷LQL�YH�EX�QHGHQOH�
WHQIL]�WDOHELQLQ�UHGGHGLOHPH\HFH÷LQL�NDEXO�HWPLúWLU����%XQD�J|UH��GDYD�XVXO�QH�GDLU�
\HWHUOL�G�]H\GH�ELOJLOHQGLULOHQ�YH�GDYD\D�LúWLUDN�HWPHPHVL�VRQXFXQGD�GDYDFÕQÕQ�
WDOHEL�GR÷UXOWXVXQGD�NDUDU�YHULOHFH÷L�QRNWDVÕQGD�GLNNDWL�oHNLOHQ�GDYDOÕ�KDNNÕQGD�
YHULOHQ�JHUHNoHVL]�NDUDUODU��NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWPH\HFHNWLU71��%XQXQOD�
EHUDEHU��NLPL�KDOOHUGH�WDQÕQPDVÕ�YH\D�WHQIL]L�LVWHQLOHQ�\DEDQFÕ�PDKNHPH�NDUDUÕQGDQ�

63� &XQLEHUWL��Q���������6DUÕ|]�%�\�NDOS��Q��������������GQ�������+pOqQH�*DXGHPHW�7DOORQ�DQG�0DULH�(ORGLH�$QFHO��&RPSpWHQFH�
HW�H[pFXWLRQ�GHV�MXJHPHQWV�HQ�(XURSH��5qJOHPHQWV���������HW�����������&RQYHQWLRQV�GH�%UX[HOOHV��������HW�GH�/XJDQR�
������HW���������WK�HGQ��/*'-������������/DXUHQFH�8VXQLHU��µ5HIXV�G¶XQ�H[HTXDWXU�G¶XQ�MXJHPHQW�pWUDQJHU�QRQ�PRWLYp¶�
���������5HYXH�FULWLTXH�GH�GURLW�LQWHUQDWLRQDO�SULYp�����������3LHUUH�&KHYDOLHU��µ/D�QRXYHOOH�FDUWRJUDSKLH�GHV�YRLHV�RXYHUWHV�
SRXU�OD�UHFRQQDLVVDQFH�RX�O¶H[pFXWLRQ�HQ�)UDQFH�GHV�GpFLVLRQV�pWUDQJqUHV��/¶RIILFH�GX�MXJH�GH�O¶H[HTXDWXU��O¶RUGUH�SXEOLF�HW�
OH�SRUWXODQ¶����������5HYXH�FULWLTXH�GH�GURLW�LQWHUQDWLRQDO�SULYp�������

64� &DVV�FLY��������)HEUXDU\������������������&DVV�FLY��������2FWREHU������������������&DVV�FLY��������1RYHPEHU�������
�����������&DVV�FLY��������6HSWHPEHU������������������&DVV�FLY��������-XQH����������������������������&DVV�FLY��������
-DQXDU\������������������&DVV�FLY�������2FWREHU������������������&DVV�FLY��������0D\���������������� <www.legifrance.
JRXY�IU!�(ULúLP�7DULKL���(\O�O������

65� &XQLEHUWL��Q��������
66� 8VXQLHU��Q���������
67� )UDQVÕ]�<�NVHN�0DKNHPHVL¶QLQ�WHUFLKLQLQ�JHQHOGH�EX�EHOJHOHU�ROGX÷X�\|Q�QGH�EN]��8VXQLHU��Q����������%X�\|QGHNL�NDUDUODU�

LoLQ�EN]��&DVV�FLY����������������������������&DVV�FLY����������������������������&DVV�FLY����������������������������&DVV�
FLY��������������������������������������&DVV�FLY����������������������������ZZZ�OHJLIUDQFH�JRXY�IU!�(ULúLP�7DULKL���
(\O�O������

68� %X�\|QGHNL�NDUDUODU�LoLQ�EN]��&DVV�FLY����������������������������&DVV�FLY�������������������������� <www.legifrance.
JRXY�IU!�(ULúLP�7DULKL���(\O�O������

69� %X�\|QGH�EN]��$QGUHDV�%XFKHU��µ$UW�����/',3¶�LQ�$QGUHDV�%XFKHU��HG���&RPPHQWDLUH�5RPDQG���/RL�VXU�OH�GURLW�LQWHUQDWLRQDO�
SULYp��+HOELQJ�/LFKWHQKDKQ������ ���������0DUNXV�0�OOHU�&KHQ��Ã$UW�����,35*µ�LQ�0DUNXV�0�OOHU�&KHQ�DQG�&RULQQH�
Widmer Lüchinger (eds), =�UFKHU�.RPPHQWDU�]XP�,35*���%DQG�,���$UW��������.RPPHQWDU�]XP�%XQGHVJHVHW]��EHU�GDV�
,QWHUQDWLRQDOH�3ULYDWUHFKW��,35*��YRP�����'H]HPEHU��������UG�HGQ��6FKXOWKHVV�����������

��� %*(�����,,������%*(����,�����%*(�����,D������%*(��$B����������������������ZZZ�EJHU�FK!�(ULúLP�7DULKL����(\O�O�
�����

71� )HGHUDO�0DKNHPH¶QLQ�SHN�oRN�NDUDUÕQGD�RUWDN�|]HOOLN�RODUDN�JÕ\DSWD�YHULOHQ�NDUDUODU�EDNÕPÕQGDQ�HVDV�GDYDQÕQ�GDYDOÕVÕQÕQ�
GDYD\D�LúWLUDN�HWPHPHVLQLQ�GR÷XUDFD÷Õ�VRQXFX�ELOPHVLQH�NDUúÕQ�ELOLQoOL�RODUDN�\DUJÕODPD\D�LúWLUDN�HWPHGL÷L�YH�VRQUDVÕQGD�
GD�WHQIL]�\DUJÕODPDVÕ�VÕUDVÕQGD�JHUHNoH�HNVLNOL÷LQL�ELU�WHQIL]�HQJHOL�RODUDN�LOHUL�V�UG�÷��J|U�OPHNWHGLU��%X�EDNÕPGDQ��'HPLU�
*|N\D\OD�GD�)HGHUDO�0DKNHPH¶QLQ�EX�NDUDUODUÕQ�EX�\DNODúÕPÕ�WDVYLS�HGLOPHPHVL�YH�KDNNÕQ�N|W�\H�NXOODQÕOPDVÕ�RODUDN�
GH÷HUOHQGLULOPHVLQLQ�ELU�VRQXFX�RODELOHFH÷LQL�KDNOÕ�RODUDN�GLOH�JHWLUPHNWHGLU��EN]��'HPLU�*|N\D\OD��µ*HUHNoH¶��Q�����������

http://www.legifrance.gouv.fr/
http://www.legifrance.gouv.fr/
http://www.legifrance.gouv.fr/
http://www.legifrance.gouv.fr/
http://www.legifrance.gouv.fr/
http://www.bger.ch/
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JHUHNoHVL]�ROPDVÕ�QHGHQL\OH�WDQÕPD�WHQIL]�úDUWODUÕQÕQ�VD÷ODQÕS�VD÷ODQPDGÕ÷ÕQÕQ�
DQODúÕODPD\DELOHFH÷L��E|\OH�GXUXPODUGD�GD�WDUDIODUÕQ�VXQDFD÷Õ�HN�EHOJHOHUOH�EX�
LQFHOHPHQLQ�\DSÕOPDVÕ�JHUHNWL÷L�LIDGH�HGLOPHNWHGLU����%X�J|U�úH�øVYLoUH�)HGHUDO�
0DKNHPHVL�WDUDIÕQGDQ�GD�LúWLUDN�HGLOPLú�YH�WDUDIODUGDQ�NRQX\D�LOLúNLQ�KLoELU�EHOJH�
WDOHS�HGLOPHGHQ�WHQIL]�WDOHELQLQ�UHGGHGLOPHVLQLQ�X\JXQ�ROPD\DFD÷Õ�EHOLUWLOPLúWLU73. 
*HUHNoHVL]�ELU�PDKNHPH�NDUDUÕQÕQ�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWPHVL��DQFDN�
NDUDUÕQ�D\QÕ�]DPDQGD�VDYXQPD�KDNNÕQÕ�LKOkO�HWPHVL�KDOLQGH�V|]�NRQXVX�RODFDNWÕU74. 
1LWHNLP�øVYLoUH�0LOOHWOHUDUDVÕ�g]HO�+XNXN�.DQXQX��0g+.��P�������F��K�NP��GH�
JÕ\DSWD�DOÕQDQ�NDUDUODUÕQ�WHQIL]LQLQ�EHOOL�úDUWODU�DOWÕQGD�P�PN�Q�ROGX÷XQX�DoÕNoD�
RUWD\D�NR\PDNWDGÕU��<DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH�WHQIL]LQGH�L]OHQLOHFHN�
XVXO��G�]HQOH\HQ�øVYLoUH�0g+.�P����¶XQ�EDKVL�JHoHQ�EHQGLQGH��JÕ\DSWD�YHULOPLú�
ELU�NDUDUÕQ�WHQIL]L�WDOHS�HGLOGL÷L�KDOOHUGH�WHQIL]�GDYDVÕQÕQ�GDYDFÕVÕQD�WDQÕQPDVÕ�YH\D�
WHQIL]L�LVWHQLOHQ�NDUDUOD�ELUOLNWH�GDYDOÕ\D�\DEDQFÕ��ONHGH�\�U�W�OHQ�\DUJÕODPD�VÕUDVÕQGD�
XVXO�QH�X\JXQ�úHNLOGH�WHEOLJDW�\DSÕOGÕ÷ÕQÕ�YH�NHQGLVLQL�VDYXQPD�KDNNÕ�WDQÕQGÕ÷ÕQÕ�
J|VWHUHQ�ELU�UHVPv�EHOJH�VXQPD�]RUXQOXOX÷X�\�NOHQPHNWHGLU��'ROD\ÕVÕ\OD��GDYDFÕQÕQ�
EX�\|QGH�ELU�EHOJH�VXQPDVÕ�KDOLQGH�JHUHNoHVL]�NDUDUODUÕQ�GD�DUDODUÕQGD�EXOXQGX÷X�
GDYDOÕQÕQ�JÕ\DEÕQGD�YHULOPLú�NDUDUODUÕQ�WDQÕQPDVÕ�YH\D�WHQIL]L�P�PN�Q�ROPDNWDGÕU�

'��.RQX\D�'DLU�<DUJÕWD\�.DUDUODUÕ

���øoWLKDGÕ�%LUOHúWLUPH�.DUDUÕ�gQFHVL�'|QHP
dHúLWOL�KXNXN�VLVWHPOHULQGH�EDVLW�GDYD�XVXOOHUL�L]OHQLOHUHN�HVDVD�LOLúNLQ�ELU�LQFHOHPH�

\DSÕOPDNVÕ]ÕQ�NDUDUODU�YHULOPHVLQH�LPNkQ�WDQÕPDVÕQÕQ�GR÷DO�ELU�VRQXFX�RODUDN��7�UN�
PDKNHPHOHUL�GH�oHúLWOL�GHIDODU�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�
YH\D�WHQIL]L�\|Q�QGH�WDOHSOHUOH�NDUúÕ�NDUúÕ\D�NDOPÕúWÕU��g]HOOLNOH�GH��ONHPL]GHQ�
oHúLWOL�VHEHSOHUOH�D\UÕOÕS�EDúND��ONHOHUH�\HUOHúHQOHULQ�VÕNOÕNOD�\DúDGÕ÷Õ�\DEDQFÕ��ONH�
PDKNHPHOHUL�WDUDIÕQGDQ�YHULOHQ�NDUDUODU�EDNÕPÕQGDQ�EX�\|QGH�WDOHSOHUOH�NDUúÕODúDQ�
PDKNHPHOHULPL]LQ� \DNODúÕPODUÕQÕQ� D\QÕ� \|QGH� ROPDGÕ÷Õ� YH� KDWWD�<DUJÕWD\¶ÕQ�
GDLUHOHULQLQ�GDKL�NRQX\OD�LOJLOL�ELUELUL\OH�oHOLúHQ�NDUDUODUÕ�EXOXQGX÷X�J|U�OPHNWH\GL��
<HNQHVDNOÕN�VD÷ODPDN�YH�PHYFXW�oHOLúNLOHUL�VRQD�HUGLUPHN�DPDFÕ\OD�<DUJÕWD\�ø%%*.��
�����������WDULKLQGH��������(��YH��������.��QXPDUDOÕ�ø%.¶\Õ�YHUPLúWLU��ø%.¶GD�GD�
EX�NRQX\D�YXUJX�\DSÕOPÕú�YH����+'¶QLQ�NDUDUODUÕQÕQ�KHP�NHQGL�LoHULVLQGH�KHP�GH�����
+'¶QLQ�NDUDUODUÕ\OD�oHOLúWL÷L�LIDGH�HGLOPLúWLU75��<DUJÕWD\¶Õ�EX�NRQX\D�LOLúNLQ�RODUDN�ELU�
��� %XFKHU��Q�������������
73� 6|]�NRQXVX�NDUDUODU�LoLQ�EN]��%*(�����,,,������%*(�����,,,������ZZZ�EJHU�FK!�(ULúLP�7DULKL����(\O�O������
74 Müller-Chen (n 69) 613.
75� øoWLKDGÕ�ELUOHúWLUPH�EDúYXUXVXQX�\DSDQ�EDúYXUXFXQXQ�WDOHELQH�NRQX�NDUDUODU�DUDVÕQGD�<DUJÕWD\�+*.¾QÕQ�GD�LNL�NDUDUÕ�\HU�

DOPDNWDGÕU��$QFDN��ø%.¶GD�ø%%*.�WDUDIÕQGDQ�GD�LIDGH�HGLOGL÷L��]HUH��V|]�NRQXVX�NDUDUODU�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�
NDUDUODUÕQÕQ�WHQIL]LQH�LOLúNLQ�NDUDUODU�GH÷LOGLU��]LUD�EX�NDUDUODUGD�JHUHNoH�EXOXQPDNWDGÕU��DQFDN�EX�JHUHNoHOHU�\HWHUVL]�
YH\D�HNVLNWLU��%X�LNL�NDYUDP�KHU�QH�NDGDU�ELUELULQH�EHQ]HVH�GH��ELUELULQGHQ�IDUNOÕ�GH÷HUOHQGLULOPHVL�JHUHNHQ�PHVHOHOHUGLU��
dDOÕúPDPÕ]�KLo�JHUHNoH�LoHUPH\HQ�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQH�LOLúNLQ�ROGX÷XQGDQ��EX�LNL�NDUDUD�
GH÷LQLOPH\HFHNWLU��6|]�NRQXVX�NDUDUODU�LoLQ�EN]��<DUJÕWD\�+*.���������������������������<DUJÕWD\�+*.��������������
������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������

http://www.bger.ch/
http://www.kazanci.com.tr/
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LoWLKDGÕ�ELUOHúWLUPH�NDUDUÕ�YHUPH\H�\|QOHQGLUHQ�V�UHFL�GDKD�L\L�DQOD\DELOPHN�DGÕQD��
DúD÷ÕGD�NDUDU�|QFHVLQGH�YHULOHQ�YH�ELUELUL\OH�oHOLúHQ�EX�NDUDUODUD�\HU�YHUHFH÷L]76.

ø%.¶GD�GH÷LQLOHQ�LON�NDUDU�����+'�WDUDIÕQGDQ������\ÕOÕQGD�YHULOPLúWLU77. Sydney Aile 
0DKNHPHVL�WDUDIÕQGDQ�YHULOPLú�ELU�ERúDQPD�NDUDUÕQÕQ�WDQÕQPDVÕ�WDOHEL\OH�EDúYXUXODQ�
\HUHO�PDKNHPH��V|]�NRQXVX�NDUDUÕQ�JHUHNoH�LoHUPHPHVL��GROD\ÕVÕ\OD�ERúDQPD�VRQXFXQX�
GR÷XUDQ�PDGGL�YDNÕD�YH�GHOLOOHULQ�QHOHU�ROGX÷XQX�RUWD\D�NR\PDPDVÕ�YH�D\UÕFD�ERúDQPD�
NDUDUÕQÕQ�JHoLFL�QLWHOLNWH�ROGX÷XQX�EHOLUWPHVL�QHGHQL\OH�WDQÕPD�WDOHELQL�NDPX�G�]HQLQH�
D\NÕUÕOÕN�JHUHNoHVL\OH�UHGGHWPLúWLU��<DUJÕWD\�WDUDIÕQGDQ�GD�V|]�NRQXVX�NDUDU�RQDQPÕúWÕU��

ø%.¶GD�EDKVL�JHoHQ�YH����+'�WDUDIÕQGDQ�YHULOHQ�GL÷HU�NDUDU�LVH�DNVL�\|QGHGLU78. 
.|OQ�0DKNHPHVL�WDUDIÕQGDQ�YHULOHQ�ERúDQPD�NDUDUÕQÕQ�WDQÕQPDVÕ�WDOHELQL�LQFHOH\HQ�LON�
GHUHFH�PDKNHPHVL��ERúDQPD�NDUDUÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�NDPX�G�]HQLQH�D\NÕUÕOÕN�
WHúNLO�HWWL÷L�VRQXFXQD�YDUPÕú�YH�WDOHEL�UHGGHWPLúWLU��7HP\L]�WDOHEL��]HULQH�X\XúPD]OÕ÷Õ�
LQFHOH\HQ�<DUJÕWD\����+'��\DEDQFÕ�PDKNHPH�NDUDUÕQGD�JHUHNoH�\HU�DOPDPDVÕQÕ�R�
�ONH�XVXO�KXNXNX�NXUDOODUÕQÕQ�ELU�VRQXFX�RODUDN�GH÷HUOHQGLUPLú�YH�\DEDQFÕ�PDKNHPH�
NDUDUÕQÕQ�7�UN�XVXO�KXNXNXQXQ�DQODGÕ÷Õ�DQODPGD�ELU�JHUHNoH�LoHUPHPHVLQLQ�7�UN�
NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWPH\HFH÷L�VRQXFXQD�YDUDUDN�LON�GHUHFH�PDKNHPHVLQLQ�
NDUDUÕQÕ�ER]PXúWXU��

ø%.¶GD�GH÷LQLOHQ��o�QF��NDUDU�$OPDQ�KXNXNX�X\DUÕQFD�LKWDUOÕ�EDVLW�GDYD�XVXO�QH�
J|UH�YHULOPLú�NDUDUODUÕQ�WHQIL]LQH�LOLúNLQGLU79��*HOQKDXVHQ�<HUHO�0DKNHPHVL�LOH�+�QIHOG�
<HUHO�0DKNHPHVL�WDUDIÕQGDQ�YHULOHQ�NDUDUODUÕQ�7�UNL\H¶GH�WHQIL]L�WDOHS�HGLOPLúWLU��
7�UN�PDKNHPHVL��\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WHQIL]LQH�NDUDU�YHUPLúWLU��<DUJÕWD\�
LVH�\DEDQFÕ�PDKNHPH�NDUDUODUÕQD�LOLúNLQ�WDQÕPD�YH\D�WHQIL]�NDUDUÕ�YHULOHELOPHVL�LoLQ�
|QFHOLNOH�0g+8.¶WD�\HU�DODQ�WDQÕPD�YH�WHQIL]�úDUWODUÕQÕQ�VD÷ODQÕS�VD÷ODQPDGÕ÷ÕQÕQ�
LQFHOHQPHVL�JHUHNWL÷L�YH�JHUHNoH�LoHUPH\HQ�NDUDUODU�V|]�NRQXVX�ROGX÷XQGD�LVH�EX�
LQFHOHPHQLQ�\DSÕOPDVÕ�P�PN�Q�ROPDGÕ÷ÕQGDQ�WHQIL]�WDOHELQLQ�UHGGLQH�NDUDU�YHULOPHVL�
JHUHNWL÷LQL�LIDGH�HGHUHN�NDUDUÕQ�ER]XOPDVÕQD�K�NPHWPLúWLU�

ø%.¶GD�\HU�DODQ�YH�\LQH�����+'�WDUDIÕQGDQ�YHULOHQ�GL÷HU�NDUDUGD�LVH�NDUDU�PHWQLQGH�
WDP�RODUDN�LIDGH�HGLOPHPLú�ROPDNOD�EHUDEHU��\LQH�$OPDQ\D¶GD�LKWDUOÕ�EDVLW�GDYD�XVXO��
L]OHQHUHN�YHULOPLú�ELU�NDUDUÕQ�7�UNL\H¶GHNL�WHQIL]�WDOHEL�V|]�NRQXVXGXU��. Wedding Sulh 
+XNXN�0DKNHPHVL�WDUDIÕQGDQ�YHULOHQ�NDUDUÕQ�WHQIL]�WDOHEL�\HUHO�PDKNHPHFH�NDEXO�
HGLOPLú��<DUJÕWD\�LVH�VXQXODQ�NDUDUÕQ�DVÕO�NDUDU�ROXS�ROPDGÕ÷ÕQÕQ�DQODúÕODPDGÕ÷ÕQÕ�
YH�NDUDUGDQ�K�NP�Q�NDPX�G�]HQLQH�D\NÕUÕ�EXOXQXS�EXOXQPDGÕ÷Õ�KXVXVXQXQ�GD�
GHQHWOHQHPHGL÷LQL�EHOLUWHUHN��\HUHO�PDKNHPH�NDUDUÕQÕQ�ER]XOPDVÕQD�K�NPHWPLúWLU�

76� dDOÕúPDPÕ]GD�\DOQÕ]FD�ø%.¶GD�EDKVL�JHoHQ�NDUDUODUD�GH÷LQPHNOH�\HWLQLOHFHNWLU��ø%.¶GD�\HU�DOPD\DQ�GDKD�HVNL�WDULKOL�GL÷HU�
<DUJÕWD\�NDUDUODUÕ�KDNNÕQGD�D\UÕQWÕOÕ�ELU�LQFHOHPH�LoLQ�EN]��'HPLU�*|N\D\OD��µ*HUHNoH¶��Q�����������

77� <DUJÕWD\���+'�������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������
78� <DUJÕWD\���+'�������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������
79� <DUJÕWD\����+'��������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������
��� <DUJÕWD\����+'��������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����$÷XVWRV������

http://www.kazanci.com.tr/
http://www.kazanci.com.tr/
http://www.kazanci.com.tr/
http://www.kazanci.com.tr/
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*|U�OHELOHFH÷L��]HUH�<DUJÕWD\����YH�����+'�WDUDIÕQGDQ�YHULOHQ�EX�G|UW�NDUDUGD�
'DLUHOHUFH�YHULOHQ�NDUDUODU�YH�EX�NDUDUODUÕQ�GD\DQGÕUÕOGÕ÷Õ�JHUHNoHOHU�ELUELULQGHQ�
ROGXNoD�IDUNOÕGÕU��gUQH÷LQ��$YXVWUDO\D�PDKNHPHVLQFH�YHULOHQ�ERúDQPD�NDUDUÕQÕQ�
WDQÕQPDVÕQD�LOLúNLQ�RODQ�LON�NDUDUGD�<DUJÕWD\����+'��JHUHNoHQLQ�PDKNHPHQLQ�NDUDUGD�
EHOLUWLOHQ�VRQXFD�QH�úHNLOGH�XODúWÕ÷ÕQÕ�J|VWHUHQ�ELU�DUDo�ROGX÷XQX�YXUJXODPÕú�YH�
JHUHNoHQLQ�EXOXQPDPDVÕQÕ�NDPX�G�]HQLQH�D\NÕUÕOÕN�VRQXFX�GR÷XUDFDN�ELU�HNVLNOLN�
RODUDN�GH÷HUOHQGLUPLúNHQ��\LQH�ELU�ERúDQPD�NDUDUÕQÕQ�WDQÕQPDVÕQD�LOLúNLQ�RODQ�LNLQFL�
NDUDUGD�D\QÕ�'DLUH�WDP�WHUV�\|QGH�ELU�\DNODúÕP�L]OH\HUHN��NRQX\X�XVXO�KXNXNODUÕ�
DUDVÕQGDNL�ELU�IDUNOÕOÕN�RODUDN�GH÷HUOHQGLUPLú�YH�NDPX�G�]HQLQH�D\NÕUÕOÕN�LGGLDVÕQÕ�
UHGGHGHUHN�WDQÕPD�WDOHELQL�NDEXO�HWPLúWLU��<DUJÕWD\�����+'�WDUDIÕQGDQ�YHULOHQ�LNL�
NDUDUÕQ�LVH�$OPDQ\D¶GD�LKWDUOÕ�EDVLW�GDYD�XVXO��X\DUÕQFD�YHULOHQ�JHUHNoHVL]�NDUDUODUÕQ�
WHQIL]LQH�LOLúNLQ�ROGX÷X�J|U�OPHNWHGLU��%X�LNL�NDUDUGD�GD�D\QÕ�GR÷UXOWXGD�NDUDU�YHULOPLú�
YH�EX�NDUDUODUÕQ��EDúWD�NDPX�G�]HQLQH�D\NÕUÕOÕN�úDUWÕ�ROPDN��]HUH��WHQIL]�úDUWODUÕQÕ�
LQFHOHPH\H�RODQDN�WDQÕPD\DFDN�ELU�LoHUL÷H�VDKLS�ROPDODUÕ�QHGHQL\OH�WHQIL]�WDOHSOHUL�
UHGGHGLOPLúWLU�

��������������7DULKOL�øoWLKDGÕ�%LUOHúWLUPH�.DUDUÕ
<DEDQFÕ�PDKNHPH�LODPÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�

HGLS�HWPHGL÷L�YH�EX�ED÷ODPGD�JHUHNoHGHQ�\RNVXQOX÷XQ�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�
WHQIL]LQH�HQJHO�ROXS�ROPD\DFD÷Õ�NRQXVXQGD�<DUJÕWD\¶ÕQ�IDUNOÕ�GDLUHOHUL�WDUDIÕQGDQ�
YHULOHQ�NDUDUODU�DUDVÕQGD�\DúDQDQ�EX�oHOLúNLOHU��]HULQH��$Y��6HUSLO�$ODWDOÕ�%D\EXUW¶XQ�
�����������WDULKOL�EDúYXUXVX\OD�J|U�ú�D\NÕUÕOÕ÷ÕQÕQ�LoWLKDWODUÕQ�ELUOHúWLULOPHVL�\ROX\OD�
JLGHULOPHVL�WDOHS�HGLOPLúWLU��%X�WDOHS�VRQUDVÕ��<DUJÕWD\�ø%%*.������������WDULKLQGH�
JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�7�UN�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HGLS�
HWPHGL÷L�NRQXVXQGDNL�J|U�ú�D\NÕUÕOÕ÷ÕQÕQ�LoWLKDWODUÕQ�ELUOHúWLULOPHVL�\ROX\OD�JLGHULOPHVL�
DPDFÕ\OD�WRSODQPÕú�YH�EXQXQ�VRQXFX�RODUDN��������(��YH��������.��QXPDUDOÕ�ø%.��
�����������WDULKOL�5HVPv�*D]HWH¶GH�\D\ÕPODQPÕúWÕU��ø%.¶GD��WDQÕQPDVÕ�YH\D�WHQIL]L�
WDOHS�HGLOHQ�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�WHN�EDúÕQD�7�UN�NDPX�
G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWPH\HFH÷L�VRQXFXQD�YDUÕOPÕúWÕU��$QFDN�EHOLUWPHN�JHUHNLU�
NL�EX�NDUDUGD�NRQX�\DOQÕ]FD�NDPX�G�]HQLQH�DoÕNoD�D\NÕUÕOÕN��0g+8.�P�������F���
ED÷ODPÕQGD�HOH�DOÕQPÕú�YH�EDúWD�0g+8.�P�������o��K�NP��ROPDN��]HUH�GL÷HU�WDQÕPD�
YH�WHQIL]�úDUWODUÕ�ED÷ODPÕQGD�ELU�LQFHOHPH�\DSÕOPDPÕúWÕU��

<DUJÕWD\��NDUDUGD�LON�RODUDN�HVDVD�JLUPH�\DVD÷ÕQD�\HU�YHUPLú�YH�EX�oHUoHYHGH�
WDQÕPD�YH�WHQIL]�\DUJÕODPDVÕQGD�NDPX�G�]HQL�LQFHOHPHVLQLQ�\DOQÕ]FD�K�N�P�VRQXFXQD�
EDNÕODUDN�\DSÕODFD÷ÕQÕ�EHOLUWPLúWLU��<DUJÕWD\¶ÕQ�EX�KXVXVWDNL�J|U�ú��úX�úHNLOGHGLU��
“7HQIL]�KkNLPLQLQ�\DEDQFÕ�PDKNHPH�LODPÕQÕQ�PDGGL�KXNXN�EDNÕPÕQGDQ�GR÷UXOX÷XQX�
LQFHOHPH�YH�GH÷HUOHQGLUPH�\HWNLVL�\RNWXU��%X�\DVDN�oHUoHYHVLQGH��WHQIL]�KDNLPLQLQ�
LODPGD�PHYFXW�RODQ�ELU�JHUHNoH\L�LQFHOH\LS�GH÷HUOHQGLUPHVL�GH�V|]�NRQXVX�RODPD]��
�«��7HQIL]L�WDOHS�HGLOHQ�\DEDQFÕ�PDKNHPH�LODPÕQGD�7�UN�8VXO�+XNXNX¶QXQ�DQODGÕ÷Õ�
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DQODPGD�ELU�JHUHNoHQLQ�EXOXQPDVÕ�\D�GD�EXOXQPDPDVÕ�7�UN�.DPX�G�]HQLQLQ�
P�GDKDOHVL�EDNÕPÕQGDQ�WHQIL]�LoLQ�QH�HWNLOLGLU�QH�GH�JHUHNOLGLU��$NVLQLQ�NDEXO���
\HQLGHQ�\DUJÕODPD�\DSPDN�VRQXFXQX�GR÷XUDFD÷Õ�JLEL�\DEDQFÕ�LODPÕ�LWWLKD]�H\OH\HQ�
PDKNHPHQLQ�GH�GHQHWLP�YH�LQFHOHPH�RUJDQÕ�KDOLQH�JHOPHN�JLEL�LVWHQLOPH\HQ�ELU�GXUXP�
EHOLUHFHNWLU´.

ø%.¶GD�GDKD�VRQUD�XVXOH�lex fori¶QLQ�KkNLP�ROPDVÕ�LONHVLQH�GH÷LQLOPLú ve gerekçesiz 
NDUDU�YHULOPHVLQH�LPNkQ�WDQÕ\DQ�GDYD�XVXOOHULQLQ�WHN�EDúÕQD�7�UN�NDPX�G�]HQL\OH�
oHOLúPHGL÷L�LIDGH�HGLOPLúWLU��<DUJÕWD\¶D�J|UH��NXUDO�RODUDN��KHU�PDKNHPH�NHQGL�XVXO�
K�N�POHULQL�X\JXODU�YH�EX�VHEHSOH�GH�\DEDQFÕ�PDKNHPHQLQ�X\JXODGÕ÷Õ�XVXO�Q��7�UN�
XVXO�KXNXNXQGDQ�IDUNOÕ�ROPDVÕ�7�UN�NDPX�G�]HQLQLQ�P�GDKDOHVL�LoLQ�ELU�JHUHNoH�
GH÷LOGLU��$QFDN�H÷HU�\DEDQFÕ�PDKNHPH�LODPÕ�7�UN�KXNXN�DQOD\ÕúÕQD�J|UH�ELU�KXNXN�
GHYOHWLQGH�RODELOHFHN�ELU�XVXO�KXNXNX�G�]HQLQGHQ�D\UÕODUDN�YH�|]HOOLNOH�GH�DGLO�
\DUJÕODPD�LONHOHULQL�LKOkO�HGLFL�QLWHOLNWHNL�ELU�XVXO�L]OHQHUHN�YHULOPLúVH��7�UN�NDPX�
G�]HQLQLQ�P�GDKDOHVL�J�QGHPH�JHOHELOLU��%X�JHQHO�WHVSLWOHULQ�DUGÕQGDQ�<DUJÕWD\��
VRPXW�ROD\GD�\DEDQFÕ�PDKNHPHQLQ�GDYDGD�L]OHGL÷L�\DUJÕODPD�XVXO�Q�Q�GH�7�UN�NDPX�
G�]HQLQLQ�P�GDKDOHVLQL�JHUHNWLUHQ�ELU�XVXO�ROPDGÕ÷Õ�VRQXFXQD�YDUPÕúWÕU�

.DUDUGD� D\UÕFD�� +0.¶GD� G�]HQOHQGL÷L� DQODPGD� ELU� JHUHNoHQLQ� \DEDQFÕ�
PDKNHPH�NDUDUÕQGD�GD�EXOXQPDVÕQÕ�EHNOHPHQLQ�XVXOH�lex fori¶QLQ�KkNLP�ROPDVÕ�LOH�
ED÷GDúPD\DFD÷Õ��EX�\|QGH�ELU�EHNOHQWLQLQ�GH�PLOOHWOHUDUDVÕ�XVXO�KXNXNXQXQ�YH�7�UN�
WHQIL]�KXNXNXQXQ�NDEXO�HGHPH\HFH÷L�ELU�DQOD\Õú�ROGX÷X�GLOH�JHWLULOPLúWLU��<DUJÕWD\¶D�
J|UH��JHUHNoHQLQ�KHU��ONH�KXNXNXQXQ�EL]]DW�NHQGLVL�WDUDIÕQGDQ�EHOLUOHQHQ�YH�GL÷HU��ONH�
KXNXNODUÕ�WDUDIÕQGDQ�JHUHNoH�RODUDN�NDEXO�HGLOPHVL�]RUXQOX�YH�JHUHNOL�ELU�NDYUDPGÕU�

1LKD\HWLQGH� <DUJÕWD\�� NRQX\X� XVXO� KXNXNXQD� LOLúNLQ� ELU� IDUNOÕOÕN� RODUDN�
GH÷HUOHQGLUGL÷LQL�YH�XVXO�KXNXNXQD�GD�lex fori¶QLQ�X\JXODQDFD÷ÕQÕ�EHOLUWHUHN��\DEDQFÕ�
PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�WHN�EDúÕQD�NDPX�G�]HQLQH�D\NÕUÕOÕN�VRQXFX�
GR÷XUPD\DFD÷Õ�VRQXFXQD�XODúPÕúWÕU��<DUJÕWD\¶D�J|UH��KHU�PDKNHPH�NXUDO�RODUDN�
NHQGL�XVXO�NXUDOODUÕQÕ�X\JXODU��EX�VHEHSOH�\DEDQFÕ�PDKNHPHQLQ�L]OHGL÷L�XVXO�Q�7�UN�
KXNXNXQGDQ�IDUNOÕ�ROPDVÕ�NDPX�G�]HQLQLQ�P�GDKDOHVL�LoLQ�\HWHUOL�ELU�QHGHQ�GH÷LOGLU��
0�QKDVÕUDQ�KXNXNL�GLQOHQLOPH�KDNNÕ�YHULOPHGHQ�ROXúWXUXODQ�YH�NHVLQOHúHQ�JHUHNoHVL]�
ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ��VDOW�EX�VHEHSOH�7�UN�NDPX�G�]HQLQH�D\NÕUÕOÕN�QHGHQL\OH�
tenfiz talebinin reddi lex fori�SUHQVLELQH�GH�D\NÕUÕ�G�úHFHNWLU��'L÷HU�ELU�GH\LúOH��NHQGL�
XVXO�KXNXNX�K�N�POHULQH�X\JXQ�RODUDN�YHULOHQ�YH�7�UN�XVXO�KXNXNX�DQODPÕQGD�
JHUHNoHVL�EXOXQPD\DQ�\DEDQFÕ�PDKNHPH�LODPODUÕQÕQ�VDOW�EX�VHEHSWHQ�GROD\Õ�WHQIL]L�
engellenmemelidir.

<DUJÕWD\�����+'�EDúNDQ�YH��\HOHULQLQ�ø%.¶QD�NDWÕOPD\DUDN��NDUúÕ�R\�\D]ÕVÕ�NDOHPH�
DOGÕNODUÕQÕ�D\UÕFD�LIDGH�HWPHN�JHUHNLU��.DUúÕ�R\�\D]ÕVÕQGD�JHUHNoHQLQ�$ø+6�P���¶GD�



WƵďůŝĐ�ĂŶĚ�WƌŝǀĂƚĞ�/ŶƚĞƌŶĂƟŽŶĂů�>Ăǁ��ƵůůĞƟŶ

376

G�]HQOHQHQ�DGLO�\DUJÕODQPD�KDNNÕQÕQ�ELU�SDUoDVÕ�ROGX÷X81��WHQIL]L�LVWHQHQ�\DEDQFÕ�
PDKNHPH�NDUDUODUÕQÕQ�NDPX�G�]HQLQH�D\NÕUÕ�ROXS�ROPDGÕ÷ÕQÕQ�DQFDN�JHUHNoH\OH�
VDSWDQDELOHFH÷L��JHUHNoHQLQ�K�NP�Q�GD\DQGÕ÷Õ�KXNXNL�HVDVODUÕ�DoÕNODGÕ÷Õ��WDUDIODUÕQ�
KDNOÕ�ROXS�ROPDGÕNODUÕQÕ�JHUHNoH�VD\HVLQGH�DQOD\DELOGLNOHUL�YH�K�NP�Q��VW�GHUHFH�
PDKNHPHOHULQFH� GHQHWOHQPHVLQLQ� GH� JHUHNoH� VD\HVLQGH�P�PN�Q�KDOH� JHOGL÷L�
EHOLUWLOPLúWLU�

9��<DEDQFÕ�0DKNHPH�.DUDUÕQÕQ�*HUHNoHVL]�2OPDVÕQÕQ�7HQIL]��
ùDUWODUÕ�%DNÕPÕQGDQ�'H÷HUOHQGLULOPHVL

dDOÕúPDPÕ]ÕQ�|QFHNL�E|O�POHULQGH�GH�LIDGH�HWPLú�ROGX÷XPX]��]HUH��WDQÕPD�YH�WHQIL]�
\DUJÕODPDODUÕQGD�HVDVD�JLUPH�\DVD÷Õ�X\JXODQPDNWD�YH�\DOQÕ]FD�0g+8.¶WD�EHOLUWLOHQ�
úDUWODUÕQ�VD÷ODQÕS�VD÷ODQPDGÕ÷ÕQÕQ�GHQHWOHQGL÷L�ELU�LQFHOHPH�\DSÕOPDNWDGÕU��0g+8.�
P�����K�NP�QGH�\HU�DODQ�|Q�úDUWODU�YH�P�����K�NP�QGH�VD\ÕODQ�HVDV�úDUWODU�DUDVÕQGD�
WDQÕQPDVÕ�YH\D�WHQIL]L�LVWHQLOHQ�NDUDUÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷LQH�LOLúNLQ�KHUKDQJL�
ELU�G�]HQOHPH�\HU�DOPDPDNWDGÕU��2�KDOGH��JHUHNoHVL]�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�
7�UN�PDKNHPHOHULQFH�WHQIL]�HGLOLS�HGLOHPH\HFH÷L�PHVHOHVLQLQ�0g+8.¶WDNL�PHYFXW�
WHQIL]�úDUWODUÕ�oHUoHYHVLQGH�GH÷HUOHQGLULOPHVL�YH�EX�NDSVDPGD�ELU�VRQXFD�XODúÕOPDVÕ�
JHUHNPHNWHGLU��.DQÕPÕ]FD�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHVL]�ROPDVÕ��WDQÕPD�
YH�WHQIL]�úDUWODUÕQGDQ�LNL�WDQHVL\OH�ED÷ODQWÕOÕGÕU��%XQODU��WDQÕPD�YH�WHQIL]LQ�HVDV�úDUWODUÕ�
DUDVÕQGD�\HU�DODQ�VDYXQPD�KDNNÕ�LKOkOL��0g+8.�P�������o���YH�NDPX�G�]HQLQH�DoÕNoD�
D\NÕUÕOÕNWÕU��0g+8.�P�������F���

$��6DYXQPD�+DNNÕQÕQ�øKOkOL�%DNÕPÕQGDQ��0g+8.�P�������o��
7DQÕPD�YH�WHQIL]LQ�HVDV�NRúXOODUÕQÕ�G�]HQOH\HQ�0g+8.�P�����K�NP�QGH�VDYXQPD�

KDNNÕQD�LOLúNLQ�RODUDN�|]HO�ELU�G�]HQOHPH�EXOXQPDNWDGÕU��0g+8.�P�������o��X\DUÕQFD��
WHQIL]L�LVWHQLOHQ�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�YHULOGL÷L�\HU�NDQXQODUÕ�X\DUÕQFD��NHQGLVLQH�
NDUúÕ�WHQIL]�LVWHQHQ�NLúLQLQ�K�NP��YHUHQ�PDKNHPH\H�XVXO�QH�X\JXQ�ELU�úHNLOGH�
oD÷UÕOPDPÕú�YH\D�R�PDKNHPHGH�WHPVLO�HGLOPHPLú�\DKXW�EX�NDQXQODUD�D\NÕUÕ�ELU�úHNLOGH�
JÕ\DEÕQGD�YH\D�\RNOX÷XQGD�K�N�P�YHULOPLú�ROPDVÕ�YH�EX�NLúLQLQ�WHQIL]�LVWHPLQH�NDUúÕ�
LWLUD]�HWPLú�ROPDVÕ��ELU�WHQIL]�HQJHOLGLU��0g+8.�P�������o�¶QLQ�NDSVDPÕQÕQ�VDYXQPD�
KDNNÕQÕ�NÕVÕWOD\DQ�KDOOHU�ROGX÷X�NDEXO�HGLOPHNWH���YH�EX�oHUoHYHGH��NHQGLVLQH�NDUúÕ�

81� .DUúÕ�R\�\D]ÕVÕQGD�JHUHNoHOL�NDUDU�KDNNÕQÕQ�PHY]XDWÕPÕ]GDNL�GD\DQDNODUÕQD�GH÷LQLOLUNHQ��$ø+6�P����LOH�EHUDEHU�P�����
K�NP�QH�GH�\HU�YHULOPLúWLU��$QFDN�³NDUDUODUÕQ�JHUHNoHVL´�EDúOÕ÷ÕQÕ�WDúÕ\DQ�$ø+6�P�����K�NP���JHQHO�RODUDN�PDKNHPH�
NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷L�\|Q�QGH�ELU�G�]HQOHPH�JHWLUPHPHNWHGLU��LOJLOL�K�N�P�\DOQÕ]FD�$ø+0�WDUDIÕQGDQ�
verilecek ³HVDVD�LOLúNLQ�NDUDUODU�LOH�EDúYXUXODUÕQ�NDEXO�HGLOHELOLUOL÷LQH�\D�GD�NDEXO�HGLOHPH]OL÷LQH�LOLúNLQ´�NDUDUODUÕQ�
JHUHNoHOL�ROPDVÕ�JHUHNWL÷LQL�G�]HQOHPHNWHGLU��+�NP�Q�VDGHFH�$ø+0�NDUDUODUÕQÕ�LOJLOHQGLUGL÷LQH�NDUúÕ�R\X�\D]DQ�KkNLPOHU�GH�
GH÷LQPLúOHUGLU��%X�DoÕGDQ��\DEDQFÕ�ELU�PDKNHPH�WDUDIÕQGDQ�YHULOHQ�JHUHNoHVL]�ELU�NDUDUÕQ�7�UN�PDKNHPHOHULQFH�WDQÕQPDVÕQÕQ�
YH\D�WHQIL]LQLQ�P�PN�Q�ROXS�ROPDGÕ÷Õ�WDUWÕúPDVÕ�EDNÕPÕQGDQ�$ø+6�P����¶LQ�GR÷UXGDQ�LOJLOL�ELU�K�N�P�ROGX÷XQX�V|\OHPHN�
SHN�GH�NROD\�J|U�QPHPHNWHGLU��$\QÕ�HOHúWLUL�LoLQ�EN]��(UVHQ�3HUoLQ��Q�����������

��� %X�GR÷UXOWXGD�EN]��1RPHU��'++��Q����������dHOLNHO�DQG�(UGHP��Q���������6DNPDU��Q������������7HNLQDOS��Q����������ùDQOÕ��
(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������$\ED\�DQG�'DUGD÷DQ��Q����������$NÕQFÕ��Q����������'R÷DQ��Q����������g]NDQ�DQG�
7�W�QF�EDúÕ��Q����������7LU\DNLR÷OX��Q���������*|N\D\OD��.DPX�'�]HQL��Q���������*�YHQ��Q����������*LUD\��Q����������
(VHQ��Q��������3�UVHOLP��Q����������&DQ�DQG�7XQD��Q����������.|OH��Q��������
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WDQÕPD�YH\D�WHQIL]�WDOHS�HGLOHQ�NLúLQLQ�LWLUD]ÕQD�ED÷OÕ�RODUDN�EX�KDOOHUGHQ�HQ�D]�ELULQLQ�
YDUOÕ÷Õ�NDQXQ�NR\XFX�WDUDIÕQGDQ�WDQÕPD�WHQIL]�WDOHELQLQ�UHGGL�LoLQ�\HWHUOL�J|U�OPHNWHGLU��
0DGGH�PHWQLQGHQ�GH�DQODúÕODELOHFH÷L��]HUH��EDKVL�JHoHQ�LúOHPOHULQ�KXNXND�D\NÕUÕ�ROXS�
ROPDGÕ÷Õ�NDUDUÕQ�YHULOGL÷L��ONH�KXNXNX�X\DUÕQFD�WHVSLW�HGLOHFHNWLU��2�KDOGH��GDYDOÕQÕQ�
PDKNHPH\H�XVXO�QH�X\JXQ�úHNLOGH�oD÷UÕOÕS�oD÷UÕOPDGÕ÷Õ�YH\D�PDKNHPHGH�WHPVLO�
HGLOLS�HGLOPHGL÷LQH�WHQIL]��ONHVL�KXNXNXQD�J|UH�GH÷LO��NDUDUÕQ�YHULOGL÷L�\DEDQFÕ��ONH�
KXNXNXQD�J|UH�NDUDU�YHULOHFHNWLU�

0g+8.�P�������o��K�NP�Q�Q�X\XOPDVÕ�JHUHNHQ�VWDQGDUW�RODUDN�NDUDUÕQ�YHULOGL÷L�
�ONH�XVXO�KXNXNXQX�EHOLUOHPLú�ROPDVÕ��PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕ�
úDUWÕ�EDNÕPÕQGDQ�GD�|QHP�WDúÕPDNWDGÕU��<XNDUÕGD�GD�LIDGH�HWPLú�ROGX÷XPX]��]HUH��
PDKNHPHOHULQ�JHUHNoHVL]�NDUDU�YHUPHVL�oR÷X�]DPDQ�EDVLW�GDYD�XVXO�QH�J|UH�\�U�W�OHQ�
\DUJÕODPDODU�VRQXFXQGD�V|]�NRQXVX�ROPDNWDGÕU��1RUPDO�\DUJÕODPD�XVXO�QGHQ�GDKD�
KÕ]OÕ�YH�NROD\�ELU�úHNLOGH�NHVLQ�K�N�P�QLWHOL÷L�WDúÕ\DQ�NDUDUODU�YHULOPHVLQL�VD÷OD\DQ�
EDVLW�GDYD�XVXOOHULQH�EDúYXUXOPDVÕ��oR÷X�]DPDQ�ED]Õ�úDUWODUÕQ�VD÷ODQPDVÕ�NRúXOXQD�
ED÷ODQPÕúWÕU83��%X�GXUXPGD��EDVLW�GDYD�XVXOOHULQLQ�X\JXODQPDVÕQÕ�P�PN�Q�NÕODQ�
úDUWODUÕQ� VD÷ODQÕS� VD÷ODQPDGÕ÷Õ��0g+8.�P�� �����o�� K�NP�� X\DUÕQFD� |QHP�
ND]DQPDNWDGÕU��úD\HW�EX�úDUWODU�VD÷ODQPDPÕúVD�YH�GDYDOÕ�EX�JHUHNoH\OH�WHQIL]�WDOHELQH�
LWLUD]�HWPLúVH��0g+8.�P�������o��K�NP�Q�Q�LKOkO�HGLOPHVL�V|]�NRQXVX�RODELOHFHNWLU��

gQHPOH�EHOLUWPHN�JHUHNLU�NL�ø%.¶GD�NDUDUÕQ�JHUHNoHVL]�ROPDVÕQÕQ�NDUDUÕQ�YHULOGL÷L�
�ONH�KXNXNXQD�D\NÕUÕ�ROPDVÕ�LKWLPDOLQH�KLo�GH÷LQLOPHPLú�YH�NRQX�\DOQÕ]FD�NDPX�
G�]HQLQH�D\NÕUÕOÕN�úDUWÕ�EDNÕPÕQGDQ�HOH�DOÕQDUDN�0g+8.�P�������o��DQODPÕQGD�
KHUKDQJL�ELU�GH÷HUOHQGLUPH�\DSÕOPDPÕúWÕU84��%XQXQOD�EHUDEHU��NDUDUÕQ�YHULOGL÷L�
�ONH�KXNXNXQD�D\NÕUÕ�RODUDN�\DEDQFÕ�KkNLPLQ�JHUHNoHVL]�NDUDU�YHUPHVL��0g+8.�
P�������o�¶QLQ�NDSVDPÕQD�JLUHELOLU�YH�NDPX�G�]HQLQH�D\NÕUÕOÕN�WDUWÕúPDVÕQD�JHUHN�
NDOPDNVÕ]ÕQ�ELU�WDQÕPD�YH�WHQIL]�HQJHOL�RUWD\D�oÕNDELOLU�

%X�QRNWDGD��NRQXQXQ�GDKD�L\L�RUWD\D�NRQDELOPHVL�DGÕQD�IDUNOÕ�KXNXN�VLVWHPOHULQGH�
\HU�DODQ�EDVLW�\DUJÕODPD�XVXOOHULQH�NÕVDFD�GH÷LQPHNWH�ID\GD�J|U�\RUX]��ø%.¶GD�\HU�
YHULOHQ�JHUHNoHVL]�NDUDUODUGDQ�LNL�WDQHVLQLQ�GH�GD\DQGÕ÷Õ�SURVHG�U�RODQ�YH�$OPDQ�
XVXO�KXNXNXQGD�NDUúÕPÕ]D�oÕNDQ�LKWDUOÕ�EDVLW�GDYD�XVXO���0DKQYHUIDKUHQ), taraflar 
DUDVÕQGD�X\XúPD]OÕN�NRQXVX�ROPD\DFD÷Õ�WDKPLQ�HGLOHQ�EHOLUOL�WLS�DODFDNODU�LoLQ�GDKD�
KÕ]OÕ�YH�PDVUDIVÕ]�úHNLOGH�NHVLQ�K�N�P�HOGH�HGHELOPH�DPDFÕQD�KL]PHW�HGHQ�ELU�GDYD�
usulüdür85��%X�W�U�GDYDODUGD��DODFDNOÕQÕQ�WDOHEL��]HULQH�PDKNHPHFH�G�]HQOHQHQ�LKWDU�
ERUoOX\D�WHEOL÷�HGLOPHNWH�YH�ERUoOX�WDUDIÕQGDQ�EX�LKWDUD�LWLUD]�HGLOPHPHVL�GXUXPXQGD��
PDKNHPHFH�X\XúPD]OÕ÷ÕQ�HVDVÕQD�JLULOPHGHQ�NHVLQ�K�N�P�QLWHOL÷L�WDúÕ\DQ��LFUD�

83� %X�\|QGH�EN]��(VHQ��Q��������YDQ�&DOVWHU��Q���������
84� $\QÕ�WHVSLW�LoLQ�EN]��6DUÕ|]�%�\�NDOS��Q����������GQ������
85� (VHQ��Q��������1RPHU��µ*HUHNoH¶��Q��������ùDQOÕ��Q��������������GQ�������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q��������
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kabiliyetini haiz bir karar verilmektedir86��ùD\HW�GDYDOÕ�NHQGLVLQH�WHEOL÷�HGLOHQ�LKWDUD�
LWLUD]�HGHUVH��EX�GXUXPGD�PDKNHPH�WDUDIÕQGDQ�QRUPDO�GDYD�XVXO��L]OHQHFHN��ELU�EDúND�
GH\LúOH�HVDVD�JLULOHFHN�úHNLOGH�ELU�\DUJÕODPD�\DSÕODFDNWÕU��%RUoOXQXQ�LKWDUD�LWLUD]�
HWPHGL÷L�GXUXPGD�PDKNHPHFH�HVDVD�LOLúNLQ�ELU�\DUJÕODPD�\DSÕOPDGDQ�DODFDNOÕQÕQ�
WDOHEL��]HULQH�ELU�LFUD�NDUDUÕ�YHULOHFHNWLU��H÷HU�EX�LFUD�NDUDUÕQD�GD�ERUoOX�WDUDIÕQGDQ�
LWLUD]�HGLOPH]VH��NHVLQ�K�N�P�NXYYHWLQL�WDúÕ\DQ�YH�LFUD�HGLOHELOLU�ELU�NDUDU�RUWD\D�
oÕNDFDNWÕU87��%X�NDUDUÕQ�RUWD\D�oÕNÕúÕ�V�UHFLQGH�PDKNHPHQLQ�WDUDIODUÕQ�LGGLD�YH�
VDYXQPDODUÕ�LOH�GHOLOOHULQL�GH÷HUOHQGLUPHVL�V|]�NRQXVX�ROPDPDNWD��EX�QHGHQOH�GH�
PDKNHPHFH�YHULOHQ�NDUDUODUGD�7�UN�KXNXNXQGD�|QJ|U�OG�÷��DQODPGD�KHUKDQJL�ELU�
JHUHNoH�EXOXQPDPDNWDGÕU88��%X�|]HOOLNOHUL�LQFHOHQGL÷LQGH��EDKVL�JHoHQ�GDYD�W�U�Q�Q�
7�UN�KXNXNXQGDNL�LúOH\Lú�DoÕVÕQGDQ�LODPVÕ]�LFUD�WDNLELQH�EHQ]HGL÷L�J|U�OHELOHFHNWLU89.

$OPDQ�KXNXNXQGD�LKWDUOÕ�EDVLW�GDYD�XVXO�QH�HN�RODUDN�JHUHNoHVL]�NDUDU�YHULOPHVLQH�
LPNkQ�WDQÕ\DQ�ELU�GL÷HU�XVXO�LVH�JÕ\DEL�NDUDU��9HUVlXPQLVXUWHLO��SURVHG�U�G�U��%X�
SURVHG�UH�$OPDQ�KXNXNXQGD�VÕNOÕNOD�EDúYXUXOPDVÕQD�NDUúÕQ��7�UN�KXNXNXQGD�EX�
\|QWHP�L]OHQHUHN�YHULOHQ�NDUDUODUÕQ�WDQÕQPDVÕ�YH�WHQIL]L�D]�LQFHOHQPLú�ELU�NRQXGXU��. 
Alman Medeni Usul Kanunu (=LYLOSUR]HVVRUGQXQJ������������DUDVÕQGD�G�]HQOHQHQ�
EX�XVXO�X\DUÕQFD��GDYDOÕ�WDUDIÕQ�\DUJÕODPD\D�NDWÕOPD\Õ�LKPDO�HWPHVL�GXUXPXQGD��
GDYDFÕQÕQ�WDOHEL��]HULQH�KkNLP�GDYDFÕQÕQ�LGGLDODUÕQÕ�GR÷UX�NDEXO�HWPHNWH91 ve bu 
GR÷UXOWXGD�ELU�NDUDU�YHUPHNWHGLU� ��������'DYDOÕQÕQ�\DUJÕODPD\D�NDWÕOPD\DUDN�
KDUHNHWVL]�NDOPDVÕQD�GDYDFÕQÕQ�LGGLDODUÕQÕ�NDEXO�HWPH�VRQXFX�ED÷ODQPDNWD�YH�EXQXQ�
ELU�VRQXFX�RODUDN�GD�HVDVD�LOLúNLQ�LQFHOHPH�\DOQÕ]FD�GDYDFÕQÕQ�LGGLDODUÕ��]HULQGHQ�
yürütülmektedir����<DUJÕWD\�GD�oHúLWOL�GHIDODU�EX�XVXOH�J|UH�YHULOHQ�NDUDUODUÕQ�WHQIL]L�
WDOHSOHUL\OH�NDUúÕODúPÕú�YH�EX�NDUDUODUÕQGD�JÕ\DEL�NDUDU�XVXO�QH�J|UH�YHULOHQ�NDUDUODUÕQ�
GDYDOÕQÕQ�VDYXQPD�KDNNÕQÕQ�LKOkOL�DQODPÕQD�JHOPHGL÷LQH�\DKXW�7�UN�NDPX�G�]HQLQH�
D\NÕUÕOÕN�WHúNLO�HWPHGL÷LQH�K�NPHWPLúWLU93.

86� 1RPHU��µ*HUHNoH¶��Q��������(VHQ��Q��������ùDQOÕ��Q��������������GQ�������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������'HPLUNRO�
(n 11) 71.

87� 1RPHU��µ*HUHNoH¶��Q��������ùDQOÕ��Q��������������GQ�������(VHQ��Q������������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q�������
88� ùDQOÕ��Q��������������GQ�������(VHQ��Q�����������1RPHU��µ*HUHNoH¶��Q����������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q�����������
89� (VHQ��Q��������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������'HPLUNRO��Q��������
��� %X�\DUJÕODPD�XVXO��KDNNÕQGD�7�UN�GRNWULQLQGH�D\UÕQWÕOÕ�ELU�LQFHOHPH�LoLQ�EN]��$FXQ�3DSDNoÕ��µ$OPDQ�0DKNHPHOHULQFH�

9HULOHQ�*Õ\DEL�.DUDUODUÕQ�<DUJÕODPD�YH�8OXVODUDUDVÕ�7HEOLJDW�.XUDOODUÕ�$oÕVÕQGDQ�7�UN�+XNXNXQD�8\JXQOX÷X¶��������������
0DUPDUD�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�+XNXN�$UDúWÕUPDODUÕ�'HUJLVL����������

91� %XQXQOD�EHUDEHU��GDYD�GLOHNoHVLQGH�DQODWÕODQ�ROD\ODUÕQ�GHOLOOHUL\OH�ELUOLNWH�LQDQGÕUÕFÕ�úHNLOGH�RUWD\D�NRQPDVÕ�YH�PDKNHPHQLQ�
GH�ROD\ODUÕQ�WXWDUOÕ�ROXS�ROPDGÕ÷ÕQÕ�LQFHOHPHVLQLQ�KHU�KDO�NkUGD�JHUHNWL÷L�EHOLUWLOPHNWHGLU��%XUDGDNL�NULWHULQ�GLOHNoHQLQ�NHQGL�
LoLQGHNL�LQDQGÕUÕFÕOÕ÷Õ�ROGX÷X�YH�GDYD�GLOHNoHVLQGH�DQODWÕODQ�ROD\ODUÕQ�EDúND�ELU�DUDúWÕUPD�YH\D�DoÕNODPD\D�LKWL\Do�NDOPDNVÕ]ÕQ�
JHUoHN�RODELOHFH÷LQH�PDKNHPHQLQ�LQDQPDVÕ�GXUXPXQGD�GLOHNoHQLQ�NHQGL�LoLQGH�LQDQGÕUÕFÕ�ROGX÷X�VRQXFXQD�YDUÕODFD÷Õ�NDEXO�
HGLOPHNWHGLU��%X�\|QGH�EN]��3DSDNoÕ��Q���������������+DQQV�3U�WWLQJ��µ����¶�LQ�7KRPDV�5DXVFKHU�DQG�:ROIJDQJ�.U�JHU�
(eds), 0�QFKHQHU�.RPPHQWDU�]XU�=LYLOSUR]HVVRUGQXQJ�PLW�*HULFKWVYHUIDVVXQJVJHVHW]�XQG�1HEHQJHVHW]HQ (6th edn, Verlag 
%HFN�������5Q������$VWULG�6WDGOHU��µ����¶�LQ�+DQV�-RDFKLP�0XVLHODN�DQG�:ROIJDQJ�9RLW��HGV���=LYLOSUR]HVVRUGQXQJ�PLW�
*HULFKWVYHUIDVVXQJVJHVHW]����WK�HGQ��9HUODJ�)UDQ]�9DKOHQ�������5Q����

��� 3DSDNoÕ��Q����������3U�WWLQJ��Q�����5Q������6WDGOHU��Q�����5Q����
93� <DUJÕWD\����+'�������������������������<DUJÕWD\����+'���������������������������<DUJÕWD\����+'��������������

������������ZZZ�OH[SHUD�FRP�WU!�(ULúLP�7DULKL����$UDOÕN������

http://www.lexpera.com.tr/
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'L÷HU�ELU�|UQH÷LPL]�øQJLOL]�KXNXN�VLVWHPLQGH�\HU�DOPDNWDGÕU��øQJLOL]�KXNXNXQGDNL�
JÕ\DEL�NDUDU��GHIDXOW�MXGJPHQW��XVXO���EHQ]HU�úHNLOGH�JHUHNoHVL]�NDUDU�YHULOPHVLQH�
LPNkQ�WDQÕ\DQ�ELU�\DUJÕODPD�XVXO��RODUDN�NDUúÕPÕ]D�oÕNPDNWDGÕU��øQJLOL]�0HGHQL�
Usul Kanunu’nun (&LYLO�3URFHGXUH 5XOHV������E|O�P�QGH�G�]HQOHQHQ�EX�\DUJÕODPD�
XVXO���GDYDOÕQÕQ�NHQGLVLQH�DoÕODQ�GDYDGD�KHUKDQJL�ELU�VDYXQPD�\DSPDPDVÕ�YH\D�
GDYD�GLOHNoHVLQL�WHEOL÷�DOGÕ÷ÕQÕ�PDKNHPH\H�ELOGLUPHPHVL�GXUXPXQGD�V|]�NRQXVX�
ROPDNWDGÕU��P���������'DYDOÕQÕQ�EX�KDUHNHWVL]OL÷L�QHGHQL\OH�GDYDFÕ��PDKNHPHGHQ�
GDYDOÕQÕQ�JÕ\DEÕQGD�NDUDU�YHULOPHVLQL�WDOHS�HGHUVH��PDKNHPH�GDYDFÕQÕQ�OHKLQH�NDUDU�
vermektedir94��0DKNHPH\L�EX�\|QGH�K�N�P�YHUPH\H�\|QOHQGLUHQ�KXVXV�GDYDOÕQÕQ�
KDUHNHWVL]OL÷L�ROGX÷XQGDQ��EX�\DUJÕODPD�XVXO�QGH�GH�HVDVD�LOLúNLQ�KHUKDQJL�ELU�
\DUJÕODPD�IDDOL\HWL�JHUoHNOHúPHPHNWH�YH�EX�QHGHQOH�GH�NDUDUODUGD�JHOHQHNVHO�DQODPGD�
ELU�JHUHNoH�EXOXQPDPDNWDGÕU95.

%D]Õ�KXNXN�VLVWHPOHULQGH�LVH�DQODúPDOÕ�ERúDQPD�V|]�NRQXVX�ROGX÷XQGD�HúOHU�
JHUHNoHQLQ�NDUDUD�\D]ÕOPDPDVÕQD�NDUDU�YHUHELOPHNWHGLUOHU96��gUQH÷LQ��$OPDQ�8VXO�
.DQXQX�����D�K�NP���WDUDIODUD�EX�\HWNL\L�WDQÕPDNWDGÕU��6|]�NRQXVX�K�NPH�J|UH��
WDUDIODUÕQ�PDKNHPH�NDUDUÕQD�NDUúÕ�KHUKDQJL�ELU�NDQXQ�\ROXQD�EDúYXUPD�LPNkQÕ�
ROPDGÕ÷ÕQGD��NDUDUÕQ�JHUHNoHVL]�ROPDVÕQD�GDLU�DQODúPDODUÕ�P�PN�QG�U��%X�XVXO��
<DUJÕWD\¶ÕQ������\ÕOÕQGD�YHUGL÷L�ELU�NDUDUD�GD�NRQX�ROPXúWXU��.UHX]EHUJ�$LOH�
0DKNHPHVL�WDUDIÕQGDQ�$OPDQ�8VXO�.DQXQX�����D���X\DUÕQFD�JHUHNoHVL]�RODUDN�YHULOHQ�
ERúDQPD�NDUDUÕQÕQ�WDQÕQPDVÕQD�LOLúNLQ�RODQ�EX�NDUDUGD�<DUJÕWD\��JHUHNoHQLQ�lex fori’nin 
KkNLPL\HWLQGH�ELU�PHVHOH�ROPDVÕQGDQ�KDUHNHWOH�JHUHNoH�HNVLNOL÷LQL�NDPX�G�]HQLQH�
D\NÕUÕ�EXOPDPÕú�YH�WDQÕPD�WDOHELQL�NDEXO�HWPLúWLU97.

<XNDUÕGD�\HU�YHULOHQ�\DEDQFÕ�XVXO�KXNXNX�NXUXPODUÕ�0g+8.�P�������o�¶GH�
G�]HQOHQHQ�WHQIL]�úDUWÕ�NDSVDPÕQGD�LQFHOHQGL÷LQGH��JHUHNoHVL]�NDUDU�YHULOPHVLQH�
RODQDN�WDQÕ\DQ�\DUJÕODPD�SURVHG�U�QH�ULD\HW�HGLOPHPHVL�GXUXPXQGD�WHQIL]�HQJHOL�
WHúNLO�HGHELOHFHN�KDOOHULQ�RUWD\D�oÕNDELOHFH÷L�J|U�OPHNWHGLU��*HUoHNWHQ�GH�$OPDQ�
YH�øQJLOL]�KXNXNXQGD�X\JXODQDQ�ED]Õ�XVXOOHU�GDYDOÕQÕQ�JÕ\DEÕQGD�NDUDU�YHULOPHVLQH�
RODQDN�WDQÕPDNWD�YH�GDYDOÕ��NHQGLVL�KDNNÕQGD�YHULOHQ�NDUDUD�NDUúÕ�VDYXQPD�KDNNÕQÕ�
NXOODQDPDPÕú�ROPDNWDGÕU��)DNDW��GH÷LQPLú�ROGX÷XPX]��]HUH�P�������o��K�NP��
\DUJÕODPDQÕQ�GDYDOÕQÕQ�JÕ\DEÕQGD�YH\D�\RNOX÷XQGD�\�U�W�OPHVLQLQ�DQFDN�EX�GXUXPXQ�
NDUDUÕQ�YHULOGL÷L��ONH�KXNXNXQD�D\NÕUÕ�ROPDVÕ�KDOLQGH�ELU�WDQÕPD�YH\D�WHQIL]�HQJHOL�
WHúNLO�HGHFH÷LQL�G�]HQOHPHNWHGLU��2�KDOGH��GDYDOÕQÕQ�LWLUD]�HWPHVL�GXUXPXQGD�7�UN�
WHQIL]�KkNLPLQLQ�JHUHNoHVL]�NDUDU�YHUPH\H�LPNkQ�WDQÕ\DQ�EDVLW�GDYD�XVXO�Q�Q�LOJLOL��ONH�
KXNXNX�NXUDOODUÕQD�X\JXQ�úHNLOGH�LúOHWLOLS�LúOHWLOPHGL÷LQL�LQFHOHPHVL�JHUHNHFHNWLU98. 

94� *DXGHPHW�7DOORQ�DQG�$QFHO��Q����������&XQLEHUWL��Q���������$GULDQ�%ULJJV��&LYLO�-XULVGLFWLRQ�DQG�-XGJPHQWV (6th edn, 
,QIRUPD�/DZ�����������

95� &XQLEHUWL��Q���������%ULJJV��Q��������
96� 'HPLU�*|N\D\OD��µ*HUHNoH¶��Q�����������
97� <DUJÕWD\���+'���������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL����(\O�O������
98 Esen (n 7) 75.

http://www.kazanci.com.tr/
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ùD\HW�XVXO�QH�X\JXQ�ELU�úHNLOGH�V�UHo�LúOHPLúVH�YH�GDYDOÕ��XVXO�QH�X\JXQ�úHNLOGH�
\DUJÕODPDGDQ�KDEHUGDU�ROPDVÕQD�NDUúÕQ�\DUJÕODPD\D�NHQGL�LVWH÷L\OH�LúWLUDN�HWPH\HUHN�
VDYXQPD�KDNNÕQÕ�NXOODQPDPD\Õ�WHUFLK�HWPLúVH��0g+8.�P�������o��K�NP�QH�KHUKDQJL�
ELU�D\NÕUÕOÕN�EXOXQPDGÕ÷Õ�VRQXFXQD�YDUÕOPDOÕGÕU99.

%DKVL�JHoHQ�WHQIL]�HQJHOLQLQ�JHQHO�NDSVDPÕ�K�N�PGH�EHOLUWLOHQ�LKOkOOHUOH�VÕQÕUOÕGÕU��
DQFDN�EX�KDOOHU�GÕúÕQGD�GD�VDYXQPD�KDNNÕQÕ�LKOkO�HGHQ�EDúND�GXUXPODU�V|]�NRQXVX�
RODELOLU��%X�GXUXP�|]HOOLNOH�GH�WDQÕQPDVÕ�YH\D�WHQIL]L�LVWHQLOHQ�NDUDUÕQ��NDUDUÕQ�YHULOGL÷L�
�ONH�NDQXQODUÕQD�X\JXQ�úHNLOGH�YHULOPHVLQH�NDUúÕQ��GR÷UXGDQ�R��ONH�NDQXQODUÕQÕQ�
7�UN�KXNXNX�DoÕVÕQGDQ�VDYXQPD�KDNNÕQÕ�NÕVÕWOD\ÕFÕ�G�]HQOHPHOHU�LoHUPHVL�KDOLQGH�
J�QGHPH�JHOHFHNWLU��0g+8.�P�������o��EHQGLQLQ�NDSVDPÕQD�JLUPH\HQ�EX�|UQHNOHU�
EDNÕPÕQGDQ�NDPX�G�]HQLQH�DoÕNoD�D\NÕUÕOÕN�KkOL�X\JXODPD�DODQÕ�EXODFDN�YH�WDQÕPD�
YH\D�WHQIL]�WDOHEL�0g+8.�P�������F��K�NP�QGHQ�KDUHNHWOH�HQJHOOHQHELOHFHNWLU���. 
'ROD\ÕVÕ\OD��JHUHNoHVL]�NDUDU�YHULOPHVLQH�RODQDN�WDQÕ\DQ�EDVLW�\DUJÕODPD�XVXOOHULQLQ�
X\JXODQPD�úDUWODUÕ�\�U�W�OG�÷���ONH�KXNXNX�X\DUÕQFD�VD÷ODQVD�GDKL��EX�XVXOOHULQ�7�UN�
KXNXNX�DQODPÕQGD�VDYXQPD�KDNNÕQÕ�LKOkO�HGLS�HWPHGL÷L�YH�EX�EDNÕPGDQ�EX�XVXOOHU�
WDNLS�HGLOHUHN�YHULOHQ�NDUDUODUÕQ�NDPX�G�]HQLPL]H�D\NÕUÕOÕN�WHúNLO�HGLS�HWPHGL÷L�VRUXQX�
D\UÕFD�HOH�DOÕQPDOÕGÕU�

%��.DPX�'�]HQLQH�$oÕNoD�$\NÕUÕOÕN�%DNÕPÕQGDQ��0g+8.�P�������F��
+XNXNXPX]XQ�SHN�oRN�DODQÕQGD�NDUúÕPÕ]D�oÕNDQ�ELU�NDYUDP�RODQ�NDPX�G�]HQL��

JHUHN�PDGGL�KXNXN�JHUHNVH�GH�PLOOHWOHUDUDVÕ�|]HO�KXNXNWDNL�DQODPODUÕ�EDNÕPÕQGDQ�
WDQÕPODQPDVÕ�]RU�ELU�NDYUDPGÕU�����%XQXQ�WHPHO�QHGHQL��NDPX�G�]HQLQLQ�NRQX��
]DPDQ�YH�PHNkQD�J|UH�GH÷LúLNOLN�J|VWHUHQ�ELU�GLQDPLN�NDYUDP�ROPDVÕGÕU�����%XQXQOD�
EHUDEHU��ø%.¶GD�PLOOHWOHUDUDVÕ�|]HO�KXNXN�DQODPÕQGD�NDPX�G�]HQL�YH�NDPX�G�]HQLQH�
D\NÕUÕOÕN� NDYUDPODUÕQD� LOLúNLQ� RODUDN� |QHPOL� QLWHOHQGLUPHOHUH� \HU� YHULOPLúWLU��
<DUJÕWD\��ø%.¶GD�NDPX�G�]HQL�NDYUDPÕQÕ�³WDUDIODUÕQ�X\PDN�]RUXQGD�ROGXNODUÕ��NDPX�
KXNXNXQGDQ�YH�|]HO�KXNXNWDQ�GR÷DQ�DQFDN�WDUDIODUÕQ��]HULQGH�VHUEHVWoH�WDVDUUXI�
HGHPH\HFHNOHUL�NXUDOODU´�RODUDN�WDQÕPODPÕú��NDPX�G�]HQLQH�D\NÕUÕOÕ÷ÕQ�oHUoHYHVLQL�
ise “7�UN�KXNXNXQXQ�WHPHO�GH÷HUOHULQH��7�UN�JHQHO�DGDS�YH�DKODN�DQOD\ÕúÕQD��7�UN�
NDQXQODUÕQÕQ�GD\DQGÕ÷Õ�WHPHO�DGDOHW�DQOD\ÕúÕQD��7�UN�NDQXQODUÕQÕQ�GD\DQGÕ÷Õ�JHQHO�
VL\DVHWH��$QD\DVDGD�\HU�DODQ�WHPHO�KDN�YH�|]J�UO�NOHUH��PLOOHWOHUDUDVÕ�DODQGD�JHoHUOL�

99� $\QÕ�\|QGH�EN]��(VHQ��Q�������
���� %X�\|QGH�EN]��6DNPDU��Q���������1RPHU��'++��Q����������1RPHU��µ*HUHNoH¶��Q��������dHOLNHO�DQG�(UGHP��Q���������g]NDQ�

DQG�7�W�QF�EDúÕ��Q��������������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������$\ED\�DQG�'DUGD÷DQ��Q����������'R÷DQ�
�Q����������'HPLU�*|N\D\OD��.DPX�'�]HQL��Q���������*�QJ|U��Q���������7LU\DNLR÷OX��Q������������*�YHQ��Q����������(VHQ�
�Q��������(UVHQ�3HUoLQ��Q������������'HPLUNRO��Q��������

��� Nomer,�'++��Q����������dHOLNHO�DQG�(UGHP��Q���������6DNPDU��Q���������g]NDQ�DQG�7�W�QF�EDúÕ��Q����������'HPLU�
*|N\D\OD��.DPX�'�]HQL��Q���������$\ED\�DQG�'DUGD÷DQ��Q����������$NÕQFÕ��Q���������'R÷DQ��Q����������6LEHO�g]HO��
0LOOHWOHUDUDVÕ�7LFDUL�7DKNLPGH�.DQXQODU�øKWLODIÕ�0HVHOHOHUL��/HJDO������������0XVWDID�(UNDQ��$UDEXOXFXOXN�YH�6LQJDSXU�
6|]OHúPHVL��2Q�øNL�/HYKD�����������

���� %HQ]HU�\|QGH�EN]��*|÷HU��Q���������%HUNL��Q���������dHOLNHO�DQG�(UGHP��Q���������6DNPDU��Q���������'HPLU�*|N\D\OD��
.DPX�'�]HQL��Q���������g]HO��Q�����������7HNLQDOS��Q����������$\ED\�DQG�'DUGD÷DQ��Q����������g]NDQ�DQG�7�W�QF�EDúÕ�
�Q����������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������'R÷DQ��Q����������(UNDQ��Q����������
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RUWDN�SUHQVLS�YH�|]HO�KXNXND�DLW�L\LQL\HW�SUHQVLELQH�GD\DQDQ�NXUDOODUD��PHGHQL�
WRSOXOXNODUÕQ�P�úWHUHNHQ�EHQLPVHGLNOHUL�DKODN�LONHOHUL�YH�DGDOHW�DQOD\ÕúÕQÕQ�LIDGHVL�
RODQ�KXNXN�SUHQVLSOHULQH��WRSOXPXQ�PHGHQL\HW�VHYL\HVLQH��VL\DVL�YH�HNRQRPLN�UHMLPLQH��
LQVDQ�KDN�YH�|]J�UO�NOHULQH�D\NÕUÕOÕN´�úHNOLQGH�oL]PLúWLU.�0g+8.�P���¶WH�\DEDQFÕ�
KXNXNXQ�X\JXODQPDVÕQD�HQJHO�WHúNLO�HGHQ�ELU�PHNDQL]PD�RODUDN�G�]HQOHQHQ�NDPX�
G�]HQL��0g+8.�P�������F��K�NP�QGH�ELU�WDQÕPD�WHQIL]�HQJHOL�RODUDN�\HU�DOPDNWDGÕU��
0g+8.�P�������F�¶\H�J|UH��7�UN�NDPX�G�]HQLQH�DoÕNoD�D\NÕUÕ�ELU�\DEDQFÕ�PDKNHPH�
NDUDUÕ�WDQÕQDPD]�YH\D�WHQIL]�HGLOHPH]�

%X�EDNÕPGDQ��ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�ROPDVÕ�LOH�WDQÕPODQPDVÕ�
]RU�YH�GH÷LúNHQ�NDPX�G�]HQL�NDYUDPÕ�DUDVÕQGD�QDVÕO�ELU� LOLúNL�YDUGÕU"�<DEDQFÕ�
PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�7�UN�NDPX�G�]HQLQH�DoÕNoD�D\NÕUÕOÕN�WHúNLO�
HWWL÷L�V|\OHQHELOHFHN�PLGLU"

'RNWULQGH�ELU�J|U�ú��\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDPDVÕQÕQ�WHN�
EDúÕQD�ELU�WHQIL]�HQJHOL�WHúNLO�HWPHGL÷L�NDQDDWLQGHGLU���.�dHOLNHO��\DUJÕODPD�XVXO��YH�
LOkPÕQ�úHNOLQLQ�lex fori¶\H�WkEL�ROGX÷XQX��\DUJÕODPDQÕQ�FHUH\DQ�HWWL÷L��ONH�NDQXQODUÕQD�
X\JXQ�RODUDN�YHULOHQ�YH�JHUHNoH�LoHUPH\HQ�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�WHQIL]LQLQ�EX�
VHEHSOH�UHGGHGLOHPH\HFH÷L�NDQDDWLQGHGLU���. dHOLNHO�(UGHP�ø%.¶QÕQ�LVDEHWOL�ROGX÷XQX�
belirtirken���, *�QJ|U�GH�\DEDQFÕ�NDUDUÕQ�JHUHNoHVL]�ROPDVÕQÕQ�ELU�NDPX�G�]HQL�VRUXQX�
ROPDGÕ÷ÕQÕ�VDYXQPDNWDGÕU���. 1RPHU, usul hukukunun lex fori’nin hâkimiyetinde 
ROPDVÕQGDQ�KDUHNHW�HWPHNWH�YH�PDGGL�KXNXN�DoÕVÕQGDQ�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�
GR÷UXOX÷XQX�LQFHOHPHQLQ�HVDVD�JLUPH�\DVD÷Õ\OD�ED÷GDúPD\DFD÷ÕQÕ��EX�QHGHQOH�GH�
ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�7�UN�XVXO�KXNXNXQXQ�DQODGÕ÷Õ�DQODPGD�ELU�JHUHNoH�
WDúÕPDPDVÕQÕQ� WHN�EDúÕQD�7�UN�NDPX�G�]HQLQLQ�P�GDKDOHVLQL�JHUHNWLUPHGL÷LQL�
VDYXQPDNWDGÕU���. Yazar, EDVLW�GDYD�XVXO��L]OHQHUHN�YHULOHQ�NDUDUODU�EDNÕPÕQGDQ�ELU�
D\UÕPD�JLWPHNWH�YH�EX�XVXO�L]OHQHUHN�YHULOHQ�NDUDUODUÕQ�HVDVHQ�JHUHNoHVL]�ROPDGÕ÷ÕQÕ��
EL]]DW�ERUoOXQXQ�LKWDUD�FHYDS�YHUPHPHVLQH�ED÷ODQDQ�KXNXNL�VRQXFX�WD\LQ�HGHQ�
NDQXQ�K�N�POHULQLQ�EX�XVXO�X\DUÕQFD�YHULOHQ�NDUDUODUÕQ�JHUHNoHVLQL�ROXúWXUGX÷XQX�
VDYXQPDNWDGÕU�����<D]DU�D\UÕFD�EDVLW�GDYD�XVXO�QGH�GDYDOÕ\D�NHQGLVLQL�VDYXQPD�KDNNÕ�
WDQÕQPDVÕQD�NDUúÕQ�GDYDOÕQÕQ�EX�KDNNÕ�NXOODQPDPDVÕ�VRQXFX�JÕ\DSWD�NDUDU�YHULOPHVLQLQ�
GH�VDYXQPD�KDNNÕQÕ�NÕVÕWODPDGÕ÷ÕQÕ�YH�EX�DoÕGDQ�GD�7�UN�NDPX�G�]HQLQH�D\NÕUÕOÕ÷ÕQ�
V|]�NRQXVX�ROPD\DFD÷ÕQÕ�LIDGH�HWPHNWHGLU���.

���� dHOLNHO��Q���������dHOLNHO�DQG�(UGHP��Q�������������1RPHU��µ*HUHNoH¶��Q��������*�QJ|U��Q������������
��� Çelikel (n 9) 864.
��� Çelikel and Erdem (n 9) 775-776.
���� *�QJ|U��Q������������
���� 1RPHU��µ*HUHNoH¶��Q�������
���� 1RPHU��µ*HUHNoH¶��Q�������
���� 1RPHU��µ*HUHNoH¶��Q�������
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'RNWULQGHNL�GL÷HU�J|U�ú�LVH�JHUHNoHQLQ�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�
YH\D�WHQIL]L�EDNÕPÕQGDQ�DUDQPDVÕ�JHUHNWL÷L�NDQDDWLQGHGLU���. %X�J|U�úWHNL�\D]DUODUGDQ 
ùDQOÕ�ve ùDQOÕ��(VHQ�$WDPDQ�)LJDQPHúH��JHUHNoHQLQ�NH\ILOL÷L�|QOHGL÷LQL��GHPRNUDWLN�
KXNXN�GHYOHWLQLQ�ELU�JHUH÷L�ROGX÷XQX�YH�EX�QHGHQOH�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�
ROPDVÕ�\|Q�QGHNL�$QD\DVD�P��������K�NP�Q�Q�7�UNL\H¶GH�WDQÕQPDVÕ�YH\D�WHQIL]L�
LVWHQLOHQ�\DEDQFÕ�PDKNHPH�NDUDUODUÕ�EDNÕPÕQGDQ�GD�D\QHQ�X\JXODQPDVÕ�JHUHNWL÷LQL�
VDYXQPDNWD��JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQL�P�PN�Q�
J|UPHPHNWHGLU111. (VHQ�GH�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoH�LoHUPHPHVLQLQ�
DQD\DVDO�QLWHOLN�WDúÕ\DQ�ELU�WHPHO�KXNXN�SUHQVLELQH�D\NÕUÕ�ROGX÷X�YH�EX�GXUXPXQ�GD�
7�UN�NDPX�G�]HQLQH�D\NÕUÕ�ROGX÷X�NDQDDWLQGHGLU�����<D]DU��EXQXQOD�EHUDEHU��LKWDUOÕ�EDVLW�
GDYD�XVXO�QH�J|UH�YHULOPLú�NDUDUODUÕ�EX�NDSVDPGD�HOH�DOPDPDNWDGÕU��<D]DUD�J|UH��EX�
XVXO�X\DUÕQFD�YHULOHQ�NDUDUODUGD�JHUHNoH�EXOXQPDGÕ÷Õ�G�ú�QFHVL�GR÷UX�GH÷LOGLU�YH�LOJLOL�
XVXO�KXNXNX�G�]HQOHPHOHUL�EX�NDUDUODUÕQ�JHUHNoHVLQL�WHúNLO�HWPHNWHGLU��KDOL\OH�NDUDUODUÕQ�
WHQIL]L�GH�NDPX�G�]HQLQH�D\NÕUÕOÕN�HQJHOLQH�WDNÕOPD\DFDNWÕU113. (UVHQ�3HUoLQ; gerekçenin 
$ø+6�P���¶QÕQ�J�YHQFHVL�DOWÕQGD�EXOXQGX÷XQX��VDYXQPD�KDNNÕQÕQ�ELU�SDUoDVÕ�ROGX÷XQX��
KkNLPLQ�NH\IL�X\JXODPDODUGDQ�NDoÕQPDVÕQÕQ�JHUHNoH�VD\HVLQGH�P�PN�Q�RODELOGL÷LQL�YH�
EX�QHGHQOH�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�NDPX�G�]HQLQH�D\NÕUÕOÕN�QHGHQL\OH�
WHQIL]�HGLOPHPHVL�JHUHNWL÷LQL�VDYXQPDNWDGÕU114. +X\VDO��JHUHNoHOL�NDUDU�KDNNÕQÕQ�DGLO�
\DUJÕODQPD�KDNNÕQÕQ�ELU�SDUoDVÕ�ROGX÷XQX�YH�EX�QHGHQOH�$QD\DVD�P�������¶WH�\HU�DODQ�
W�P�PDKNHPH�NDUDUODUÕQÕQ�JHUHNoHOL�ROPDVÕ�JHUHNWL÷L�\|Q�QGHNL�G�]HQOHPHQLQ�WDQÕQPDVÕ�
YH\D�WHQIL]L�WDOHS�HGLOHQ�\DEDQFÕ�PDKNHPH�NDUDUODUÕ�EDNÕPÕQGDQ�GD�X\JXODQPDVÕ�JHUHNWL÷L�
kanaatindedir115��<D]DUD�J|UH��JHUHNoHOL�NDUDU�KDNNÕQÕQ�DGLO�\DUJÕODQPD�KDNNÕ�LOH�RODQ�
ED÷ODQWÕVÕ�QHGHQL\OH�\DEDQFÕ�PDKNHPHOHUFH�YHULOPLú�JHUHNoHVL]�NDUDUODUD�7�UNL\H¶GH�HWNL�
WDQÕQPDVÕ�LQVDQ�KDNODUÕQÕQ�LKOkOL�DQODPÕQD�JHOHFHNWLU�YH�EX�QHGHQOH�GH�EX�NDUDUODUÕQ�7�UN�
PDKNHPHOHULQFH�WDQÕQPDVÕ�YH\D�WHQIL]L�P�PN�Q�GH÷LOGLU116. .|OH�GH�<DUJÕWD\�ø%.¶QÕQ�
\DEDQFÕ�PDKNHPH�NDUDUODUÕQGD�JHUHNoH�EXOXQPDPDVÕQÕQ�NDPX�G�]HQLQH�D\NÕUÕ�ROPDGÕ÷Õ�
YH�ELU�WHQIL]�HQJHOL�WHúNLO�HWPH\HFH÷L�\|Q�QGHNL�WHVSLWLQL�HOHúWLULOPHVL�JHUHNHQ�ELU�QRNWD�
RODUDN�QLWHOHPHNWH�YH�$QD\DVD�P������K�NP�Q�Q�VDGHFH�7�UN�PDKNHPHOHULQGH�\DSÕODFDN�
\DUJÕODPDODUGD�GH÷LO��\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WHQIL]L�WDOHSOHUL�EDNÕPÕQGDQ�GD�
GLNNDWH�DOÕQPDVÕ�JHUHNHQ�ELU�WHPHO�\DUJÕODPD�LONHVL�ROGX÷XQX�LIDGH�HWPHNWHGLU117.

%LU�GL÷HU�J|U�ú�LVH�EX�NRQXGD�NHVLQ�ELU�VRQXFD�YDUPDQÕQ�P�PN�Q�ROPDGÕ÷ÕQÕ��
JHUHNoHVL]�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQLQ�KHU�KDO�NkUGD�

���� ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q��������������GQ�������ùDQOÕ��Q��������������GQ�������(VHQ��Q��������+X\VDO��Q�����
����(UVHQ�3HUoLQ��Q���������.|OH��Q������������GQ�����

111� ùDQOÕ��Q��������������GQ�������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q��������������GQ������
��� Esen (n 7) 71.
113 Esen (n 7) 78.
114� (UVHQ�3HUoLQ��Q��������
115� +X\VDO��Q��������
116� +X\VDO��Q��������
117� .|OH��Q������������GQ�����
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NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWPH\HFH÷LQL��KHU�VRPXW�ROD\GD�DGLO�\DUJÕODQPD�
KDNNÕQÕQ�LKOkO�HGLOLS�HGLOPHGL÷LQLQ�D\UÕFD�LQFHOHQPHVL�JHUHNWL÷LQL�VDYXQPDNWDGÕU118.

.DQÕPÕ]FD�LON�LNL�J|U�ú�Q�GH�GD\DQDNODUÕ�ROGXNoD�J�oO��WHPHOOHUH�GD\DQPDNWDGÕU��
øON�J|U�ú�Q�LúDUHW�HWWL÷L��]HUH��XVXO�KXNXNXQXQ�lex fori’nin hâkimiyetinde bir konu 
ROPDVÕ�NDUúÕVÕQGD��7�UN�PHGHQL�XVXO�KXNXNX�EDNÕPÕQGDQ�YD]JHoLOPH]�ELU�URO�R\QD\DQ�
YH�YDUOÕ÷Õ�GR÷UXGDQ�DQD\DVDO�ELU�G�]HQOHPH\OH�]RUXQOX�NÕOÕQDQ�JHUHNoHQLQ�7�UN�XVXO�
KXNXNXQGD�DQODúÕODQ�úHNOL\OH�GR÷UXGDQ�\DEDQFÕ�PDKNHPH�NDUDUODUÕQGD�GD�EXOXQPDVÕQÕ�
EHNOHPHN�RODQDNOÕ�GH÷LOGLU��=LUD�\DUJÕODPD�XVXO��YH�PDKNHPH�NDUDUODUÕQÕQ�úHNOL�JLEL�
NRQXODU��GR÷UXGDQ�NDUDUÕQ�YHULOGL÷L��ONH�XVXO�KXNXNX�NDSVDPÕQGD�GH÷HUOHQGLULOPHVL�
JHUHNHQ�NRQXODUGDQGÕU��%XQXQOD�EHUDEHU��LNLQFL�J|U�úoH�GH�LIDGH�HGLOGL÷L��]HUH��
JHUHNoHQLQ�WDQÕPD�YH�WHQIL]�WDOHSOHUL�EDNÕPÕQGDQ�KLoELU�HWNLVL�ROPD\DFD÷ÕQÕ�V|\OHPHN�
GH�NDQÕPÕ]FD�P�PN�Q�GH÷LOGLU��=LUD�PDKNHPH�NDUDUÕQGD�\HU�DODQ�JHUHNoH�VDGHFH�ELU�
XVXOv�JHUHNOLOLN�GH÷LO��WDUDIODUÕQ�KXNXNL�GLQOHQPH�KDNODUÕQÕ�WDP�DQODPÕ\OD�NXOODQÕS�
NXOODQDPDGÕNODUÕQÕ�RUWD\D�NR\DQ�YH�EX�EDNÕPGDQ�VDYXQPD�KDNNÕ\OD�GR÷UXGDQ�
ED÷ODQWÕOÕ�ELU�PHVHOHGLU��$\UÕFD��WHQIL]�KkNLPLQLQ�ERUFXQ�ND\QD÷ÕQÕQ�QH�ROGX÷XQX�
DQODPDVÕ�GD�oR÷X�]DPDQ�DQFDN�JHUHNoH�VD\HVLQGH�P�PN�Q�RODELOPHNWHGLU��6DGHFH�
GDYDOÕQÕQ�GDYDFÕ\D�EHOOL�ELU�PHEOD÷�|GHPHVLQH�K�NPHGHQ�YH�EDúND�ELU�ELOJL�VXQPD\DQ�
\DEDQFÕ�PDKNHPH�NDUDUÕQGD�ERUFXQ�ND\QD÷ÕQÕQ�QH�ROGX÷X��ERUo�LOLúNLVLQLQ�KXNXND�YH�
DKOkND�X\JXQ�ROXS�ROPDGÕ÷Õ�YH\D�ERUFXQ�GDKD�|QFH�LID�HGLOPLú�ROXS�ROPDGÕ÷Õ�JLEL�
KXVXVODUÕQ�WHQIL]�KkNLPLQFH�WHVSLWL�NROD\�ROPD\DFDNWÕU��<DEDQFÕ�PDKNHPH�NDUDUÕQGD�
LOHUL�V�U�OHQ�DODFD÷ÕQ�WHPHOLQL�ROXúWXUDQ�ERUo�LOLúNLVLQLQ�KXNXND�YH\D�DKOkND�D\NÕUÕ�
ROPDVÕ119��NDUDUÕQ�KLOH\OH�HOGH�HGLOPHVL�����KkNLPOHULQ�WDUDIVÕ]�YH�ED÷ÕPVÕ]�ROPDPDVÕ���, 
ERúDQPD�GDYDVÕQGD�ERúDQPD\D�LPNkQ�WDQÕ\DQ�YH\D�WDQÕPD\DQ�VHEHELQ�7�UN�KXNXN�

118� 'R÷DQ��Q����������*�YHQ��Q����������g]NDQ�DQG�7�W�QF�EDúÕ��Q��������������'HPLUNRO��Q���������%X�GXUXPXQ�NXUDO�RODUDN�
NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWWL÷LQL�DPD�KHU�VRPXW�ROD\GD�D\UÕFD�GH÷HUOHQGLUPH�\DSPDQÕQ�JHUHNOL�ROGX÷X�\|Q�QGHNL�
EHQ]HU�J|U�ú�LoLQ�EN]��6DUÕ|]�%�\�NDOS��Q���������

119� gUQH÷LQ��WHQIL]L�WDOHS�HGLOHQ�\DEDQFÕ�PDKNHPH�NDUDUÕQD�NRQX�ERUFXQ�NXPDU�ERUFX�ROGX÷X�ELU�øVYLoUH�)HGHUDO�0DKNHPHVL�
NDUDUÕ�LoLQ�EN]��%*(�����,,,������ZZZ�EJHU�FK!�(ULúLP�7DULKL���2FDN�������6|]�NRQXVX�NDUDUGD�)HGHUDO�0DKNHPH��ERUFX�
úDQV�R\XQXQXQ�\HWNLOL�PDNDPODUGDQ�JHUHNOL�L]LQOHUL�DODUDN�IDDOL\HW�J|VWHUHQ�ELU�NXPDUKDQHGH�GR÷PDVÕ�QHGHQL\OH�EX�ERUFXQ�
|GHQPHVLQL�NRQX�DODQ�øQJLOL]�PDKNHPHVL�NDUDUÕQÕQ�WHQIL]LQLQ�øVYLoUH�NDPX�G�]HQLQH�D\NÕUÕ�ROPDGÕ÷ÕQD�NDUDU�YHUPLúWLU�

���� 'DYDFÕQÕQ�GDYDOÕ\Õ�GDYDGDQ�IHUDJDW�HGHFH÷L�\|Q�QGH�\DQÕOWDUDN�GDYD\Õ�WDNLS�HWPHPHVLQL�VD÷ODGÕ÷Õ�ELU�ERúDQPD�NDUDUÕQÕQ�
WDQÕQPDVÕQÕQ�1HZ�<RUN�PDKNHPHVLQFH�UHGGHGLOGL÷L�ELU�NDUDU�LoLQ�EN]��7DPLPL�Y��7DPLPL�����$�'��G������1�<��$SS��'LY��
�������.DUDUD�NRQX�ROD\GD��GDYDFÕ�Hú�ERúDQPD�GDYDVÕ�DoWÕ÷Õ�HVNL�HúLQH�NHQGLVL\OH�øQJLOWHUH¶\H�G|QPHVL�KDOLQGH�GDYDGDQ�
YD]JHoHFH÷LQL�ELOGLULU�YH�EX�EH\DQD�LQDQDQ�GDYDOÕ��GDYD\D�FHYDS�YHUPHNVL]LQ�øQJLOWHUH¶\H�G|QHU��'DYDFÕ��EX�JHOLúPH\H�
UD÷PHQ�ERúDQPD�GDYDVÕQD�GHYDP�HGHU�YH�QLKD\HWLQGH�PDKNHPHFH�ERúDQPD�NDUDUÕ�YHULOLU��1HZ�<RUN�PDKNHPHVL��NDUDUÕQ�
NRFDQÕQ�KLOHOL�GDYUDQÕúODUÕ�VRQXFXQGD�DOÕQGÕ÷ÕQÕ�YH�EXQGDQ�GROD\Õ�1HZ�<RUN¶WD�WDQÕQDPD\DFD÷ÕQD�NDUDU�YHUPLúWLU�

���� 7HQIL]L�WDOHS�HGLOHQ�5XV�PDKNHPHVL�NDUDUÕQD�NDUúÕ�GDYDOÕ�WDUDIoD�PDKNHPHQLQ�GDYDFÕGDQ�U�úYHW�DOGÕ÷Õ�YH�EX�QHGHQOH�NDPX�
G�]HQLQH�D\NÕUÕOÕN�QHGHQL\OH�WHQIL]�WDOHELQLQ�UHGGL�JHUHNWL÷L�\|Q�QGH�LWLUD]GD�EXOXQXODQ�ELU�øVYLoUH�)HGHUDO�0DKNHPHVL�NDUDUÕ�
LoLQ�EN]��%*(�����,,,������ZZZ�EJHU�FK!�(ULúLP�7DULKL���2FDN�������.DUDUGD�GDYDOÕQÕQ�EX�LGGLDODUÕQÕ�5XV\D¶GD�NDQXQ�
\ROODUÕ�QH]GLQGH�LOHUL�V�UPH\LS�LON�NH]�øVYLoUH¶GH�WHQIL]�WDOHEL��]HULQH�LOHUL�V�UPHVL��oHOLúNLOL�GDYUDQÕú�\DVD÷ÕQD�D\NÕUÕOÕN�
RODUDN�GH÷HUOHQGLULOPLú�YH�WHQIL]�WDOHELQLQ�NDEXO��JHUHNWL÷LQH�K�NPHGLOPLúWLU�
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DQOD\ÕúÕ�EDNÕPÕQGDQ�NDEXO�HGLOHPH]�ROPDVÕ����JLEL�|UQHNOHUGH�����EX�KXVXVODUÕQ�NDUDUÕQ�
LoHUL÷LQGHQ�DQODúÕODPDPDVÕ��NDPX�G�]HQLQH�D\NÕUÕOÕN�LQFHOHPHVLQLQ�\DSÕOPDVÕQÕ�
LPNkQVÕ]�KDOH�JHWLUHFHNWLU���.

.DQÕPÕ]FD�JHUHNoHVL]�ELU�NDUDUÕQ� WDQÕQPDVÕ�YH\D�WHQIL]L� WDOHEL\OH�NDUúÕODúDQ�
KkNLPOHULQ�VRPXW�ROD\ÕQ�NRúXOODUÕQD�J|UH�GH÷HUOHQGLUPH�\DSPDODUÕ�HQ�X\JXQ�o|]�P�
WHúNLO�HGHFHNWLU�����.RQX\D�LOLúNLQ�RODUDN�KHU�VRPXW�ROD\GD�LQFHOHPH�\DSDFDN�RODQ�7�UN�
KkNLPLQLQ�HOEHWWH�J|]�|Q�QGH�EXOXQGXUPDVÕ�JHUHNHQ�EHOOL�QRNWDODU�EXOXQPDNWDGÕU�

gQFHOLNOH��JHUHNoHVL]�NDUDU�YHULOPHVLQH�RODQDN�WDQÕ\DQ�\ROODUÕQ�EDúÕQGD�JHOHQ�EDVLW�
\DUJÕODPD�XVXOOHULQLQ�GDYDOÕODUD��EDúWD�ROD÷DQ�\DUJÕODPD�XVXO�Q�Q�X\JXODQPDVÕQÕ�WDOHS�
KDNNÕ�WDQÕQPDVÕ�JLEL�VDYXQPD�KDNODUÕQÕ�WDP�DQODPÕ\OD�NXOODQDELOPHOHULQH�LPNkQ�
VD÷OD\DFDN�úHNLOGH�NXUJXODQPÕú�ROPDVÕ�GXUXPXQGD��DUWÕN�VDOW�ELU�EDVLW�\DUJÕODPD�XVXO��
L]OHQPHVL�QHGHQL\OH�DGLO�\DUJÕODQPD�KDNNÕ�YH�EXQGDQ�KDUHNHWOH�NDPX�G�]HQLQLQ�LKOkOL�
NDQÕPÕ]FD�V|]�NRQXVX�ROPD\DFDNWÕU�����%LU�EDúND�GH\LúOH��GDYDOÕQÕQ�KDNNÕQÕ�NRUX\DFDN�
úHNLOGH�WDVDUODQPÕú�EDVLW�\DUJÕODPD�XVXOOHUL��WHN�EDúÕQD�ELU�VDYXQPD�KDNNÕ�LKOkOL�
\DUDWDFDN�ELU�XVXO�RODUDN�J|U�OPHPHOLGLU���. 

%XQXQ�\DQÕ�VÕUD��JHUHNoHVL]�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]�HGLOHELOPHVL�
LoLQ�V|]�NRQXVX�NDUDUODUÕQ��EDúWD�NDPX�G�]HQL�GHQHWLPL�ROPDN��]HUH��WDQÕPD�YH�WHQIL]�
úDUWODUÕQÕ�WDúÕ\ÕS�WDúÕPDGÕ÷ÕQÕQ�LQFHOHQPHVLQH�LPNkQ�YHUHFHN�úHNLOGH�G�]HQOHQPHVL�
JHUHNWL÷L�NDQDDWLQGH\L]�����.DUDUD�NRQX�X\XúPD]OÕ÷ÕQ�WHPHOLQGHNL�LOLúNLQLQ��NDUDUÕQ�
KDQJL�XVXO�L]OHQLOHUHN�YHULOGL÷LQLQ��JHUHNoHQLQ�KDQJL�VHEHSOH�PHYFXW�EXOXQPDGÕ÷ÕQÕQ�
YH�JHUHNoHVL]�NDUDUÕQ�YHULOPHVLQGH�GDYDOÕ\D�VDYXQPD�KDNNÕQÕ�NXOODQPD�LPNkQÕ�
WDQÕQÕS�WDQÕQPDGÕ÷ÕQÕQ�GR÷UXGDQ�NDUDUÕQ�NHQGLVLQGHQ�\D�GD�KDULFL�EDúND�EHOJHOHUGHQ�

���� gUQH÷LQ�������\ÕOÕQGD�YHUGL÷L�ELU�NDUDUÕQGD�HUNH÷LQ�WHN�WDUDIOÕ�LUDGHVL\OH�ERúDQPD\D�LPNkQ�WDQÕ\DQ�6XXGL�PDKNHPHVL�
NDUDUÕQÕQ�WDQÕQPDVÕ�WDOHEL\OH�NDUúÕODúDQ�<DUJÕWD\��NDGÕQÕQ�LUDGHVLQH�KLoELU�HWNL�WDQÕQPD\DQ�NDUDUÕQ�7�UN�NDPX�G�]HQLQH�D\NÕUÕ�
ROGX÷XQD�K�NPHWPLúWLU��³7DQÕQPDVÕ�LVWHQHQ�6XXGL�$UDELVWDQ�.UDOOÕ÷Õ�&LGGH�$LOH�0DKNHPHVL¶QLQ������������WDULK�YH���������
6D\ÕOÕ�ERúDQPD�NDUDUÕQÕQ�oHYLULVLQLQ�LQFHOHQPHVLQGH��GDYDFÕ�HUNH÷LQ�WHN�WDUDIOÕ�EH\DQÕ��WDODN��LOH�WDUDIODUÕQ�ERúDQGÕ÷Õ��
NDGÕQÕQ���D\OÕN�P�GGHW�LoLQGH�NRFDVÕQÕQ�NHQGLVLQH�G|QPHGL÷LQL�ELOGLUPHVL��]HULQH�NDGÕQÕQ�ERúDQPÕú�K�NP�QGH�ROGX÷XQD�
LOLúNLQ�WHVSLW�EHOJHVL�G�]HQOHQGL÷L�YH�ERúDQPDQÕQ�EX�úHNLOGH�NHVLQOHúWL÷L�DQODúÕOPDNWDGÕU��%X�GXUXPGD�RUWDGD�\DEDQFÕ�
PDKNHPHFH�YHULOPLú�ELU�ERúDQPD�NDUDUÕ�EXOXQPDPDNWDGÕU��'DYDFÕ�HUNH÷LQ�WHN�WDUDIOÕ�RODUDN�³6HQ�ERúVXQ´�úHNOLQGHNL�EH\DQÕ�
LOH�ERúDQPDODUÕQD���o�D\�VRQUDVÕQGD�NDGÕQÕQ�NRFDVÕQÕQ�NHQGLVLQH�G|QPHGL÷LQL�ELOGLUPHVL��]HULQH�WDUDIODUÕQ�ERúDQPDODUÕQÕQ�
NHVLQOHúPHVLQH�LOLúNLQ��NDGÕQÕQ�LUDGHVLQLQ�\RN�VD\ÕOPDVÕ�QLWHOL÷LQGHNL�NDUDU��7�UN�NDPX�G�]HQLQH�DoÕNoD�D\NÕUÕOÕN�WHúNLO�
HWPHNWHGLU��%X�LWLEDUOD�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�WDQÕQPDVÕQD�NDUDU�YHULOPHVL�RODQD÷Õ�EXOXQPDPDNWDGÕU��2�KDOGH��GDYDQÕQ�
UHGGLQH�NDUDU�YHULOPHVL�JHUHNLUNHQ�\D]ÕOÕ�úHNLOGH�NDEXO��GR÷UX�J|U�OPHPLú�YH�ER]PD\Õ�JHUHNWLUPLúWLU´��%N]��<DUJÕWD\���+'��
����������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL���2FDN������

���� %X�GR÷UXOWXGDNL�IDUNOÕ�|UQHNOHU�LoLQ�EN]��'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������$\J�O��Q��������������+X\VDO��Q���������
Demirkol (n 11) 78.

���� 'DYD�GRV\DVÕQGDQ�KDNNÕQGD�NDUDU�YHULOHQ�LKWLODIÕQ�QH�ROGX÷XQXQ�DQODúÕOPDGÕ÷Õ�NDUDUODUÕQ�NDPX�G�]HQLQH�DoÕN�D\NÕUÕOÕN�WHúNLO�
HGHELOHFH÷L�\|Q�QGH�EN]��3HWHU�*RWWZDOG��µ����¶�LQ�7KRPDV�5DXVFKHU�DQG�:ROIJDQJ�.U�JHU��HGV���0�QFKHQHU�.RPPHQWDU�
]XU�=LYLOSUR]HVVRUGQXQJ�PLW�*HULFKWVYHUIDVVXQJVJHVHW]�XQG�1HEHQJHVHW]HQ���WK�HGQ��9HUODJ�%HFN�������5Q������

���� $\QÕ�\|QGH�EN]��g]NDQ�DQG�7�W�QF�EDúÕ��Q��������������'R÷DQ��Q����������*�YHQ��Q����������+X\VDO��Q���������%X�GXUXPXQ�
NXUDO�RODUDN�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HWWL÷LQL�DPD�KHU�VRPXW�ROD\GD�D\UÕFD�GH÷HUOHQGLUPH�\DSPDQÕQ�JHUHNOL�ROGX÷X�
\|Q�QGHNL�EHQ]HU�J|U�ú�LoLQ�EN]��6DUÕ|]�%�\�NDOS��Q����������

���� %X�GR÷UXOWXGD�EN]��1RPHU��µ*HUHNoH¶��Q��������(VHQ��Q��������'HPLUNRO��Q���������'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������
���� 1LWHNLP��øQJLOL]�JÕ\DEL�NDUDU��GHIDXOW�MXGJPHQW��XVXO�QH�J|UH�YHULOHQ�NDUDUODUÕQ�)UDQVÕ]�PDKNHPHOHULQFH�NDPX�G�]HQLQH�

D\NÕUÕ�J|U�OPHGL÷L�YH�WHQIL]�WDOHSOHULQLQ�NDEXO�HGLOGL÷L�EHOLUWLOPHNWHGLU��EN]��&XQLEHUWL��Q��������
���� $\QÕ�\|QGH�EN]��6DNPDU��Q������������'HPLU�*|N\D\OD��.DPX�'�]HQL��Q����������'HPLUNRO��Q��������
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DQODúÕOabilmesi gerekmektedir�����%X�EDNÕPGDQ��EX�úDUWODUÕQ�VD÷ODQPDGÕ÷Õ�YH�WDUDIODUÕQ�
LGGLD�YH�VDYXQPDODUÕQÕQ�KkNLPFH�QH�úHNLOGH�HOH�DOÕQGÕ÷ÕQÕ��WDUDIODUÕQ�VXQGXNODUÕ�
GHOLOOHULQ�GLNNDWH�DOÕQÕS�DOÕQPDGÕ÷ÕQÕ�YH�KkNLPFH�VRQXFD�QH�úHNLOGH�XODúÕOGÕ÷ÕQÕ�
KHUKDQJL�ELU�úHNLOGH�RUWD\D�NR\DPD\DQ�ELU�NDUDUÕQ�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�
HGHFH÷L�V|\OHQHELOHFHNWLU���.

$\UÕFD��JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�WDQÕPD�YH�WHQIL]�úDUWODUÕQÕ�WDúÕ\ÕS�
WDúÕPDGÕ÷ÕQÕQ�WHVSLWL�LoLQ�NDUDUÕQ�NHQGLVL�GÕúÕQGD�KkULFL�EHOJHOHUGHQ�GH�\DUDUODQÕODELOHFH÷L�
NDQDDWLQGH\L]��<XNDUÕGD�GH÷LQPLú�ROGX÷XPX]��]HUH��)UDQVÕ]�YH�øVYLoUH�KXNXNODUÕQGD�
GD�EX�X\JXODPD�NDEXO�J|UPHNWH�YH�\DEDQFÕ�PDKNHPH�NDUDUÕQGD�HNVLN�RODQ�JHUHNoHQLQ�
\HULQL�WXWDQ�EHOJHOHUH�WHQIL]�\DUJÕODPDVÕQGD�EDúYXUXODELOPHNWHGLU��.DQÕPÕ]FD�EX�
o|]�PGHQ�7�UN�KXNXNXQGD�GD�ID\GDODQÕODELOLU��1LWHNLP�7�UN�PLOOHWOHUDUDVÕ�XVXO�
KXNXNXQGD�WDQÕPD�YH�WHQIL]�\DUJÕODPDODUÕQGD�NDUDUÕQ�NHQGLVL�GÕúÕQGDNL�EHOJHOHUH�
EDúYXUXOPDVÕ�|Q�QGH�KHUKDQJL�ELU�HQJHO�\HU�DOPDGÕ÷Õ��WDQÕPD�YH�WHQIL]�GDYDODUÕQGD�
KHU�W�UO��GHOLOLQ�LOHUL�V�U�OHELOPHVLQLQ�P�PN�Q�ROGX÷X131 ve bu durumun esasa girme 
\DVD÷ÕQÕQ�LKOkOL�DQODPÕQD�GD�JHOPH\HFH÷L�NDQDDWLQGH\L]�����%X�EDNÕPGDQ��0g+8.¶XQ�
“'LOHNoH\H�(NOHQHFHN�%HOJHOHU´�EDúOÕNOÕ�P�����K�NP�Q�Q133�VÕQÕUOD\ÕFÕ�ELU�úHNLOGH�
\RUXPODQPDPDVÕ�JHUHNWL÷L�YH�K�N�PGH�VD\ÕODQODU�GÕúÕQGD�EHOJHOHULQ�GH�WDQÕPD�YH�
WHQIL]�GDYDODUÕQGD�VXQXODELOHFH÷L�G�ú�QFHVLQGH\L]��%X�EHOJHOHULQ�HOEHWWH�WDQÕQPDVÕ�
YH\D�WHQIL]L�WDOHS�HGLOHQ�\DEDQFÕ�PDKNHPH�NDUDUÕ�YHULOGLNWHQ�VRQUD�RUWD\D�oÕNDQ�YH�
X\XúPD]OÕ÷ÕQ�HVDVÕQD�LOLúNLQ�ELU�EHOJH�GH÷LO��NDUDUD�HVDV�DOÕQDQ�YH�NDUDUGDNL�HNVLN�
JHUHNoHQLQ�\HULQL�WXWDFDN�QLWHOLNWH�ELU�EHOJH�ROPDVÕ�JHUHNPHNWHGLU�

8ODúWÕ÷ÕPÕ]�EX�VRQXo��WDUDIODUÕQ�NDUDUGD�JHUHNoH�ROPDPDVÕ�NRQXVXQGD�YDUGÕNODUÕ�
DQODúPD� ÕúÕ÷ÕQGD� JHUHNoHVL]� YHULOHQ�PDKNHPH�NDUDUODUÕQ� WDQÕQPDVÕ� YH� WHQIL]L�
EDNÕPÕQGDQ�GD�JHoHUOLGLU��%X�NDUDUODU�EDNÕPÕQGDQ�GD�NDUDUGD�JHUHNoHQLQ�QHGHQ�
EXOXQPDGÕ÷ÕQÕ�RUWD\D�NR\DFDN�ELU�ELOJL�YH\D�EHOJHQLQ�YDUOÕ÷Õ��NDPX�G�]HQLQH�D\NÕUÕOÕN�
GHQHWLPLQLQ�\DSÕODELOPHVL�EDNÕPÕQGDQ�|QHP�WDúÕPDNWDGÕU��%X�LVSDW�IDDOL\HWL�\HULQH�
JHWLULOGL÷L�P�GGHWoH��EX�W�U�NDUDUODUGD�JHUHNoH�EXOXQPDPDVÕ�WDUDIODUÕQ�NHQGL�UÕ]DODUÕ\OD�
DOGÕNODUÕ�ELU�NDUDUÕQ�VRQXFX�ROGX÷XQGDQ��EX�NDUDUODUÕQ�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�
HWPHVL�NDQÕPÕ]FD�V|]�NRQXVX�ROPD\DFDNWÕU134.

���� 'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������'HPLUNRO��Q��������
���� %X�GR÷UXOWXGD�EN]��6DNPDU��Q������������'HPLUNRO��Q���������.RQX\X�0g+8.�P�������o��ED÷ODPÕQGD�HOH�DOÕS�EX�DoÕGDQ�

ELU�WHQIL]�HQJHOL�ROGX÷X�VRQXFXQD�YDUDQ�J|U�ú�LoLQ�EN]��g]NDQ�DQG�7�W�QF�EDúÕ��Q�������������
131� 7LU\DNLR÷OX��Q���������ùDQOÕ��Q����������ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q����������$\J�O��Q����������'HPLU�*|N\D\OD��

µ*HUHNoH¶��Q������������'HPLU�*|N\D\OD��.DPX�'�]HQL��Q���������.|OH��Q��������
���� ùDQOÕ��(VHQ�DQG�$WDPDQ�)LJDQPHúH��Q��������������GQ�������ùDQOÕ��Q����������GQ�������$\J�O��Q����������.|OH��Q���������'HPLU�

*|N\D\OD��µ*HUHNoH¶��Q������������(UWHQ��Q����������GQ������gWH�\DQGDQ��<DUJÕWD\¶ÕQ�EX�J|U�ú�Q�DNVL�\|Q�QGH�YHUGL÷L�NDUDUODU�
PHYFXWWXU��<DUJÕWD\�EX�NDUDUODUGD�³WHQIL]�PDKNHPHVLQLQ�LQFHOHPHOHUL�WHQIL]L�LVWHQLOHQ�NDUDU��]HULQGHQ�\DSÕOPDOÕGÕU��7HQIL]L�
LVWHQHQ�NDUDUGD�\D]ÕOÕ�KXVXVODU�GÕúÕQGD�EDúND�GHOLOOHU�GH÷HUOHQGLULOPHN�VXUHWL\OH�NDUDU�YHULOHPH]´�úHNOLQGH�J|U�ú�ELOGLUHUHN��
WHQIL]�\DUJÕODPDODUÕQGD�NDUDU�KDULFL�GHOLOOHUH�EDúYXUXODELOPHVLQL�NDEXO�HWPHPLúWLU��%X�\|QGHNL�ED]Õ�NDUDUODU�LoLQ�EN]��<DUJÕWD\�
���+'��������������������������<DUJÕWD\����+'��������������������������<DUJÕWD\����+'�������������������������<DUJÕWD\�
���+'�������������������������<DUJÕWD\����+'��������������������������ZZZ�ND]DQFL�FRP�WU!�(ULúLP�7DULKL���2FDN������

133� 0g+8.�P�����K�NP��úX�úHNLOGHGLU��³7HQIL]�GLOHNoHVLQH�DúD÷ÕGDNL�EHOJHOHU�HNOHQLU�
� D��<DEDQFÕ�PDKNHPH�LODPÕQÕQ�R��ONH�PDNDPODUÕQFD�XVXOHQ�RQDQPÕú�DVOÕ�YH\D�LODPÕ�YHUHQ�\DUJÕ�RUJDQÕ�WDUDIÕQGDQ�RQDQPÕú�

|UQH÷L�YH�RQDQPÕú�WHUF�PHVL�
� E��øODPÕQ�NHVLQOHúWL÷LQL�J|VWHUHQ�YH�R��ONH�PDNDPODUÕQFD�XVXOHQ�RQDQPÕú�\D]Õ�YH\D�EHOJH�LOH�RQDQPÕú�WHUF�PHVL.”
134� $\QÕ�\|QGH�EN]��'HPLU�*|N\D\OD��µ*HUHNoH¶��Q���������'R÷DQ��Q���������
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6RQXo
dHúLWOL�KXNXN�VLVWHPOHULQGH�JHUHNoHVL]�NDUDU�YHULOPHVLQH�LPNkQ�WDQÕ\DQ�\DUJÕODPD�

XVXOOHUL�EXOXQPDVÕ�YH�7�UN�PDKNHPHOHULQLQ�GH�EX�XVXOOHU�L]OHQHUHN�YHULOHQ�\DEDQFÕ�
PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]L�WDOHSOHUL\OH�NDUúÕODúDELOPHOHUL��ELU�
PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�ROPDVÕQÕQ�WDQÕPD�YH�WHQIL]�HQJHOL�WHúNLO�HGLS�HWPHGL÷L�
WDUWÕúPDVÕQÕ�GR÷XUPXúWXU��<HUHO�PDKNHPHOHULQ�YH�<DUJÕWD\�GDLUHOHULQLQ�EX�NRQXGD�
YHUGL÷L�NDUDUODUÕQ�ELUELUOHUL\OH�oHOLúPHVL��EX�WDUWÕúPD\Õ�GDKD�GD�DOHYOHQGLUPLúWLU��6|]�
NRQXVX�oHOLúNL\L�JLGHUPHN�DPDFÕ\OD�<DUJÕWD\�ø%%*.�WRSODQPÕú�YH�NRQX\D�GDLU�ELU�
LoWLKDGÕ�ELUOHúWLUPH�NDUDUÕ�RUWD\D�oÕNPÕúWÕU��ø%.¶GD�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�
JHUHNoHVL]�ROPDVÕQÕQ�WHN�EDúÕQD�NDUDUÕQ�7�UN�NDPX�G�]HQLQH�D\NÕUÕ�VD\ÕOPDVÕ�VRQXFXQX�
GR÷XUPD\DFD÷Õ�YH�EX�QHGHQOH�GH�VDOW�EX�JHUHNoH\OH�WDQÕPD�YH\D�WHQIL]�WDOHELQLQ�
UHGGHGLOPHPHVL�JHUHNWL÷L�\|Q�QGH�J|U�ú�ELOGLULOPLúWLU��$QFDN�V|]�NRQXVX�ø%.�GD�
NRQX\D�GDLU�WDUWÕúPDODUÕ�VRQODQGÕUPDN�LoLQ�\HWHUOL�ROPDPÕúWÕU��%X�DoÕGDQ��NRQXQXQ�
7�UN�PLOOHWOHUDUDVÕ�|]HO�KXNXN�GRNWULQL�DoÕVÕQGDQ�KDOHQ�ROGXNoD�J�QFHO�ELU�WDUWÕúPD�
NRQXVX�WHúNLO�HWWL÷L�V|\OHQHELOLU�

.RQX\D�GDLU�GRNWULQ�J|U�úOHUL�YH�ø%.¶QÕQ�GD�DUDODUÕQGD�EXOXQGX÷X�\DUJÕ�NDUDUODUÕ�
LQFHOHQGL÷LQGH��NRQXQXQ�WHPHOGH�LNL�D\UÕ�PHQIDDW�DUDVÕQGD�ELU�GHQJH�EXOPD�oDEDVÕQD�
GD\DQGÕ÷Õ�J|U�OPHNWHGLU��=LUD�\DEDQFÕ�ELU�PDKNHPH�NDUDUÕQGD�JHUHNoH�EXOXQPDPDVÕ�
ELU�\DQGDQ�7�UN�KXNXNXQGD�YDUOÕ÷Õ�GR÷UXGDQ�DQD\DVDO�ELU�G�]HQOHPH\OH�]RUXQOX�
NÕOÕQDQ�YH�VDYXQPD�KDNNÕQÕQ�|QHPOL�ELU�SDUoDVÕ�RODUDN�GH÷HUOHQGLULOHQ�JHUHNoHOL�NDUDU�
KDNNÕ\OD�ED÷GDúPDPDNWD��GL÷HU�\DQGDQ�LVH�JHUHNoH��PDKNHPH�NDUDUODUÕQÕQ�úHNOLQH�
LOLúNLQ�ELU�PHVHOH�RODUDN�XVXO�KXNXNXQXQ�NDSVDPÕQD�JLUPHNWH�YH�EX�QHGHQOH�GH�WHPHOGH�
NDUDUÕQ�YHULOGL÷L��ONHQLQ�XVXO�KXNXNXQD�WkEL�ELU�NRQX�WHúNLO�HWPHNWHGLU�

3HN�oRN�KXNXN�VLVWHPLQGH�\DUJÕODPDQÕQ�GDKD�PDVUDIVÕ]�YH�KÕ]OÕ�VRQODQDELOPHVL�
DGÕQD�EDVLW�\DUJÕODPD�XVXOOHULQLQ�|QJ|U�OPHVL�YH�EXQODUÕQ�GD�JHUHNoHVL]�NDUDU�
YHUPH\H�LPNkQ�WDQÕPDVÕ�NDUúÕVÕQGD��JHUHNoHVL]�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�KHU�
KDO�NkUGD�7�UN�NDPX�G�]HQLQH�D\NÕUÕOÕN�WHúNLO�HGHFH÷L�YH�EX�QHGHQOH�KLoELU�úHNLOGH�
WDQÕPDVÕ�YH\D�WHQIL]LQLQ�P�PN�Q�ROPDGÕ÷Õ�\|Q�QGHNL�J|U�úH�NDWÕOPDPDNWD\Õ]��%X�
DQODPGD��EX�W�U�NDUDUODUÕQ�VDGHFH�JHUHNoHVL]�ROPDODUÕ�QHGHQL\OH�NDPX�G�]HQLQH�
D\NÕUÕ�ROPD\DFDNODUÕ�\|Q�QGHNL�ø%.¶GD�XODúÕODQ�WHPHO�WHVSLWH�NDWÕOPDNWD\Õ]��1LWHNLP�
JHUHNoHVL]�ELU�\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�VDYXQPD�KDNNÕ�LKOkOL�WHúNLO�HWPHGHQ�YHULOPLú�
ROPDVÕ�LKWLPDO�GkKLOLQGHGLU�YH�EX�NDUDUODUÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQL�NDWHJRULN�RODUDN�
HQJHOOHPHN�NDQÕPÕ]FD�KDNNDQL\HWH�X\JXQ�ELU�\DNODúÕP�ROPD\DFDNWÕU��$%$'¶ÕQ�\DNÕQ�
WDULKWH�YHUGL÷L�7UDGH�$JHQF\�/WG�Y�6HUDPLFR�,QYHVWPHQWV�/WG�NDUDUÕ�GD�EX�J|U�ú��
GHVWHNOHPHNWHGLU��%X�oHUoHYHGH��WDQÕPD�YH\D�WHQIL]�GDYDVÕ�GDYDFÕVÕQÕQ�NDUDUGD�JHUHNoH�
ROPDPDVÕQÕQ�X\JXODQDQ�XVXO�NXUDOODUÕQÕQ�ELU�VRQXFX�ROGX÷XQX��ERUFXQ�ND\QD÷ÕQÕ�YH�
GDYDOÕQÕQ�VDYXQPD�KDNNÕQD�ULD\HW�HGLOGL÷LQL�RUWD\D�NR\PDVÕ�KkOLQGH��WDQÕPD�YH\D�WHQIL]�
WDOHELQLQ�NDEXO��|Q�QGH�ELU�HQJHO�EXOXQPDPDNWDGÕU��%X�LVSDWÕQ�JHUHN�NDUDUÕQ�LoHUL÷LQGH�
\HU�DODQ�ELOJLOHUGHQ�JHUHN�KkULFL�EHOJHOHUGHQ�KDUHNHWOH�\DSÕOPDVÕ�GD�NDQÕPÕ]FD�
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P�PN�QG�U��+XNXNXPX]GD�WDQÕPD�YH�WHQIL]�\DUJÕODPDODUÕQGD�NDUDUÕQ�NHQGLVL�GÕúÕQGDNL�
EHOJHOHUH�EDúYXUXOPDVÕ�|Q�QGH�KHUKDQJL�ELU�HQJHO�\HU�DOPDGÕ÷ÕQGDQ��0g+8.¶XQ�
“'LOHNoH\H�(NOHQHFHN�%HOJHOHU´�EDúOÕNOÕ�����PDGGHVLQLQ�GDU�\RUXPODQPDPDVÕ�YH�
PDGGHGH�VD\ÕODQODU�GÕúÕQGDNL�EHOJHOHULQ�GH�WDQÕPD�YH�WHQIL]�GDYDODUÕQGD�VXQXODELOPHVL�
JHUHNWL÷L�NDQDDWLQGH\L]��1LWHNLP�)UDQVÕ]�YH�øVYLoUH�KXNXNODUÕQGDNL�X\JXODPD�GD�EX�
GR÷UXOWXGDGÕU�

gWH�\DQGDQ��ø%.¶GD�XODúÕODQ�VRQXFXQ�KHU�VRPXW�ROD\GD�JHQHOOHúWLULOPHPHVL�
JHUHNPHNWHGLU��%LU�EDúND�GH\LúOH��V|]�NRQXVX�NDUDU�JHUHNoHVL]�ELU�\DEDQFÕ�PDKNHPH�
NDUDUÕQÕQ� WDQÕQPDVÕ�YH\D� WHQIL]LQLQ�KHU�GXUXPGD�P�PN�Q�ROGX÷X�úHNOLQGH�GH�
\RUXPODQPDPDOÕGÕU��%DVLW�\DUJÕODPD�XVXO��L]OHQHUHN�YHULOPLú�ELU�NDUDUGD�GDYDOÕ\D�±�
EDúWD�GDYD�GLOHNoHVLQLQ�NHQGLVLQH�WHEOL÷�HGLOPHVL�YH�GDYD\D�NDWÕOPDPDVÕQÕQ�GR÷XUDFD÷Õ�
VRQXoODU�KDNNÕQGD�ELOJLOHQGLULOPHVL�ROPDN��]HUH�±�VDYXQPD�KDNNÕQÕ�NXOODQPD�LPNkQÕ�
WDQÕQÕS�WDQÕQPDGÕ÷ÕQÕ�YH\D�ERUFXQ�ND\QD÷ÕQÕQ�KXNXND�\DKXW�DKOkND�D\NÕUÕ�ELU�ERUo�
LOLúNLVLQH�GD\DQPDGÕ÷ÕQÕ�RUWD\D�NR\DPD\DQ�ELU�PDKNHPH�NDUDUÕQÕQ�WDQÕQPDVÕ�YH\D�
WHQIL]L�WDOHEL��NDPX�G�]HQLQH�D\NÕUÕOÕN�JHUHNoHVL\OH�HQJHOOHQHELOPHOLGLU��1LWHNLP�
GR÷UXGDQ�WHPHO�LQVDQ�KDNODUÕQÕ�LKOkO�HGHQ�\DEDQFÕ�PDKNHPH�NDUDUODUÕQÕQ�WDQÕQPDVÕ�
YH�WHQIL]LQLQ�GH�LQVDQ�KDNNÕ�LKOkOL�WHúNLO�HGHELOHFH÷L�$ø+0�LoWLKDWODUÕQGD�NDEXO�
J|UPHNWHGLU��

$\UÕFD��\DEDQFÕ�PDKNHPH�NDUDUÕQÕQ�JHUHNoHVL]�úHNLOGH�YHULOPHVL�NLPL�]DPDQ�
YHULOGL÷L��ONH�XVXO�KXNXNXQD�D\NÕUÕ�GD�RODELOLU��.DUDUÕQ�YHULOGL÷L��ONH�XVXO�KXNXNX�
X\DUÕQFD�JHUHNoHVL]�NDUDU�YHUPH�LPNkQÕ�VXQDQ�EDVLW�\DUJÕODPD�XVXO�Q�Q�LúOHWLOPHVL�
DQFDN�EHOLUOL�úDUWODU�DOWÕQGD�P�PN�QVH�YH�\DEDQFÕ�PDKNHPH�EX�úDUWODU�ROXúPDPDVÕQD�
UD÷PHQ�EX�XVXO��L]OH\HUHN�GDYDOÕQÕQ�VDYXQPD�KDNNÕQÕ�DNWLI�úHNLOGH�NXOODQDPDGÕ÷Õ�ELU�
\DUJÕODPD�VRQXFXQGD�JHUHNoHVL]�ELU�NDUDU�YHUPLúVH��V|]�NRQXVX�NDUDU�NDPX�G�]HQLQH�
D\NÕUÕOÕN�WHúNLO�HGHFH÷L�JLEL��0g+8.�P�������o��DQODPÕQGD�GDYDOÕQÕQ�JÕ\DEÕQGD�YH\D�
\RNOX÷XQGD�YHULOPLú�ELU�NDUDU�GD�WHúNLO�HGHFHNWLU�YH�EX�GXUXP�GD�EDúOÕ�EDúÕQD�ELU�
WDQÕPD�WHQIL]�HQJHOL�RODFDNWÕU��ø%.¶GD�NRQX�\DOQÕ]FD�NDPX�G�]HQLQH�DoÕNoD�D\NÕUÕOÕN�
úDUWÕ�ED÷ODPÕQGD�HOH�DOÕQPÕú�ROVD�GD�EX�úDUWÕQ�GD�JHUHNoHVL]�\DEDQFÕ�PDKNHPH�
NDUDUODUÕQÕQ�WDQÕQPDVÕ�YH\D�WHQIL]LQH�HQJHO�WHúNLO�HGHELOHFH÷L�XQXWXOPDPDOÕGÕU��
%HQ]HU�úHNLOGH��LOJLOL�XVXO�KXNXNXQGD�JHUHNoHVL]�NDUDU�YHULOPHVLQH�LPNkQ�WDQÕ\DQ�
ELU�\|QWHP�PHYFXW�GH÷LOVH��EX�GXUXP�GD�KHP�NDPX�G�]HQLQH�D\NÕUÕOÕN�KHP�GH�oR÷X�
KDOGH�0g+8.�P�������o��DQODPÕQGD�VDYXQPD�KDNNÕ�LKOkOL�WHúNLO�HGHFHNWLU�YH�EX�W�U�
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